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A 20/20 LOOK AT 
FIREARMS LAW IN 2020

AN UPDATE TO FEDERAL CASE LAW

AND 

A LOOK AT SOME STATE LAW ISSUES

GETTING CLOSER

Justice in Action

Rehaif to the 
Rescue

Rehaif v. United States, 588 U.S. ___, 139 S. Ct. 2191 
(2019) 
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Rehaif is the most important case from 
the United States Supreme Court since 
Heller vs. District Court.
Rehaif changes the fundamental calculus 
of firearm prosecutions in the most 
defendant deferential manner ever 
acknowledged by the Supreme Court.

To know where we are, we 
need to know where we 
have been.

United States v. Games-Perez, 667 F.3d 
1136 (10th Cir. 2012)

(Also known as the bad old 
days)
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GORSUCH, J., Circuit Judge, concurring 
in the judgment. Our duty to follow 
precedent sometimes requires us to 
make mistakes. Unfortunately, this is 
that sort of case. 

Judge Gorsuch’s opening statement in his concurrence 
in the judgment in United States v. Games-Perez

No area of the substantive criminal law 
has traditionally been surrounded by 
more confusion than that of ignorance 
or mistake of fact or law.... In actuality, 
the basic rule is extremely simple: 
ignorance or mistake of fact or law is a 
defense when it negatives the 
existence of a mental state essential to 
the crime charged.... 
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Instead of speaking of ignorance or 
mistake of fact or law as a defense, it 
would be just as easy to note simply 
that the defendant cannot be convicted 
when it is shown that he does not have 
the mental state required by law. 1 
Wayne LaFave, Substantive Criminal 
Law § 5.6(a), at 394-95 (2d ed. 2003); 
see also Model Penal Code § 2.04(1). 

Why are guns different?

Starting with U.S. v. Capps, 77 
F.3d 350 (10th Cir. 1996) and its 
simple requirements  1) the 
defendant was convicted of a 
felony; 2) the defendant 
thereafter knowingly 
possessed a firearm; and 3)(for 
federal prosecutions) the 
possession was in or affecting 
interstate commerce. 
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We encounter a similar legal problem when we 
examine 21 O.S. § 1283.
A. Except as provided in subsection B of this section, 

it shall be unlawful for any person convicted of any 
felony in any court of this state or of another state or 
of the United States to have in his or her possession 
or under his or her immediate control, or in any 
vehicle which the person is operating, or in which 
the person is riding as a passenger, or at the 
residence where the convicted person resides, any 
pistol, imitation or homemade pistol, altered air or 
toy pistol, machine gun, sawed-off shotgun or rifle, or 
any other dangerous or deadly firearm.

DOES THIS POSITION PASS 
THE REHAIF TEST?

I WOULD CHALLENGE THE PRECEDENT AS FAILING TO PROVIDE THE 

LEVEL OF DUE PROCESS PROTECTION WHICH IS REQUIRED IN THE 

REHAIF OPINION.

IT APPEARS PROPER NOW TO REQUIRE THE STATE TO PROVE THE 

DEFENDANT WILFULLY AND INTENTIONALLY VIOLATED THE 

PROHIBITION ON POSSESSION.

BC1
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GUNS APPEAR TO BE STRICT LIABILITY

• WE HAVE ARGUMENTS WHICH WE CAN USE TO DEFEAT THIS MINDSET.

• THE CASE OF STATE V. WOLF 2012 OK CR 16 IS INSTRUCTIVE IN REFUTING STRICT 

LIABILITY.

• This Court has interpreted some apparent strict liability criminal statutes to require 

a finding of intent. Discussing the question of criminal intent, we held that the offense 

of Carrying a Firearm After Former Conviction of a Felony requires proof of intent or 

knowledge. 

WE GEES
OUJI-CR 6-37

UNLAWFUL POSSESSION OF A FIREARM - ELEMENTS

No person may be convicted of unlawful possession of a firearm 
unless the State has proved beyond a reasonable doubt each 
element of the crime. These elements are:

First, knowing;

Second, willful;

Third, (possession of)/(having under one's immediate control);

Fourth, a [Specify Type of Firearm];

Fifth, [Specify Grounds for Unlawfulness of Possession, e.g., carrying 
a concealed pistol without a valid handgun license].

AND
OUJI-CR 6-40

POSSESSING A FIREARM AFTER A FELONY CONVICTION -

DEFENSE OF LACK OF KNOWLEDGE 

The defendant has presented evidence that he/she had no 

knowledge of the presence of a firearm (under his/her immediate 

control)/(in the vehicle which he/she operated)/(in the vehicle in 

which he/she was a passenger). 
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BUT, WHAT IF…..
1. The defendant knew there was a gun in the car they 

were riding, but it was not their car nor gun?

2. The defendant knew there was a gun in the house of the 

person they were visiting but they never accessed nor 

even saw the homeowners firearms?

Are those defensible?  Is there case law to challenge the 

Oklahoma statutes as un-Constitutional?

I WOULD ASSERT THAT YOU CAN
Henderson v. United States, 135 S.Ct. 1780

Henderson resolved a question of transfer firearm of ownership 

after a federal conviction.  In so doing, the court conducted its own 

course of the legal nature of “possession”.

We will now review that discussion in some depth so you may use it 

in your state court prosecutions.

HENDERSON AND POSSESSION

Section 922(g)proscribes possession alone, but covers possession in 

every form. By its terms, § 922(g)does not prohibit a felon from 

owning firearms. Rather, it interferes with a single incident of 

ownership—one of the proverbial sticks in the bundle of property 

rights—by preventing the felon from knowingly possessing his (or 

another person's) guns. But that stick is a thick one, encompassing 

what the criminal law recognizes as “actual” and “constructive” 

possession alike. 2A K. O'Malley, J. Grenig, & W. Lee, Federal Jury 

Practice and Instructions, Criminal § 39.12, p. 55 (6th ed. 2009) 
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ACTUAL/CONSTRUCTIVE DISCUSSED

Actual possession exists when a person has direct physical control 

over a thing. See Black's Law Dictionary 1047 (5th ed. 1979) 

(hereinafter Black's); 2A O'Malley § 39.12, at 55. Constructive 

possession is established when a person, though lacking such 

physical custody, still has the power and intent to exercise control 

over the object. See Black's 1047; 2A O'Malley § 39.12, at 55.

IS OKLAHOMA STATUTE OVERBROAD?
The Government's view of what counts as “possession” would also 

extend § 922(g)'s scope far beyond its purpose. Congress enacted 

that ban to keep firearms away from felons like Henderson, for fear 

that they would use those guns irresponsibly.

It would seem the Oklahoma “car passenger/residence visitor” 

prohibition may also go beyond the scope of keeping guns from 

those who would be irresponsible. Thus, potentially violating your 

client’s Federal Due Process rights.

UNITED STATES V. BENFORD
875 F.3D 1007 (10TH CIR. 2018)

Benford has added to the Henderson discussion and as Oklahoma is 
within the Tenth Circuit geographic sphere it is very persuasive.

Possession … may be either actual or constructive. Colonna , 360 
F.3d at 1178. Because Benford did not actually possess the firearm at 
the time of his arrest, the government argued he constructively 
possessed the firearm. At the time of Benford’s trial, our controlling 
precedent declared that "[c]onstructive possession exists when a 
person ‘knowingly holds the power and ability to exercise dominion 
and control over [a firearm].’ " United States v. Jameson , 478 F.3d 
1204, 1209 (10th Cir. 2007) (second alteration in original) (quoting 
United States v. Lopez , 372 F.3d 1207, 1211 (10th Cir. 2004), abrogated 
by United States v. Little , 829 F.3d 1177 (10th Cir. 2016) )
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CONSTRUCTIVE DEFINITION IS KEY
Benford’s final argument is that the district court improperly 
instructed the jury on constructive possession when it failed to 
instruct that Benford must have intended to exercise control over the 
pistol. [at 1016]

Henderson v. United States , ––– U.S. ––––, 135 S.Ct. 1780, 191 L.Ed.2d 
874 (2015), "change[d] the law of constructive possession in our 
circuit" so that "constructive possession requires both the power to 
control an object and intent to exercise that control ." 

The Oklahoma “car passenger/residence visitor” a seemingly 
obvious constructive possession claim, appears to ignore 
completely this requirement.  Ergo, I would contend that the statutes 
are fatally flawed. 

ADD WATER AND STIR MIX TILL STIFF
Where does this leave you?

First, be sure to check for obvious areas of attack, such as overbreadth of 

the statute or vagueness.  Also restrict the definitions for offenses to the 

narrowest possible. Don’t let the state define the law to the court.

Second, remember that OUJIs are not carved in stone and may be 

amended with proper citation to authority if they don’t accurately state the 

law.

To that end…… 

SUGGESTED REHAIF VARIANT
POSSESSION OF A FIREARM AFTER A MISDEMEANOR 

CONVICTION OF A CRIME 

PURSUANT TO 18 USC §922(g)(__) 

The defendant [________] is charged in count one with a violation of 18 U.S.C. 
section 922(g)(_). [or state statutory reference]

This law makes it a crime for any person who has been previously convicted in 
any court of [state predicate offense for charge] to knowingly possess any firearm, 
in or affecting interstate  commerce 

No person  may  be convicted of having violated 18 United States Code, Section 
922(g)(_) [or 21 O.S. §_____] unless the government has  proven beyond a  
reasonable  doubt each and every element of the offense.  These elements are –

(1) the defendant knowingly possessed a firearm;

(2) the defendant knew  he was convicted  of [prohibiting] offense, before 
he possessed the firearm [the status];
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VARIANT CONTINUED

(3) before the defendant  possessed the firearm, the firearm  

had  moved at some time from one state to another; [this element not 

needed for a state prosecution] and

(4) the defendant knew that his status made him a prohibited 

person from possessing a firearm. 

WOLF V. STATE
2012 OK CR 16

¶5 The State does not contest Wolf's claim that she did not know she was 
committing a crime by purchasing pseudoephedrine - an action which was 
otherwise legal.2 The State argues, rather, that § 2-701(B) is a strict liability crime 
and there is no legal requirement that a person know she has violated the statute 
or is subject to criminal penalties - the same argument made by the prosecutor at 
the hearing on Wolf's motion to withdraw her plea. This interpretation of the law 
fails to take into account the Due Process Clause and United States Supreme Court 
case law. As we discuss below, when otherwise lawful conduct is criminalized, the 
criminal statute must provide sufficient notice for a person to know she is 
committing a crime. Section 2-701 contains no such provisions. There is a 
distinction between knowledge that one is subject to criminal penalties, and 
intent to commit a crime. A strict liability crime does not require any intent to 
commit a crime. However, due process requires notice that specific conduct is 
considered a criminal offense.

WOLF CONTINUED

• ¶18 The Supreme Court eloquently described the essential nature of notice that one is 

subject to criminal prosecution for otherwise lawful conduct. "As Holmes wrote in The 

Common Law, 'A law which punished conduct which would not be blameworthy in the 

average member of the community would be too severe for that community to bear.' [] Its 

severity lies in the absence of an opportunity either to avoid the consequences of the law 
or to defend any prosecution brought under it. Where a person did not know of the duty to 

register and where there was no proof of the probability of such knowledge, he may not 

be convicted consistently with due process. Were it otherwise, the evil would be as great 

as it is when the law is written in print too fine to read or in a language foreign to the 

community." Lambert, 355 U.S. at 229-30, 78 S.Ct. at 243-44
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WILLIAMS V. STATE 1977 OK CR 119

¶10 In Thompson v. State, Okl.Cr., 488 P.2d 944 (1971), overturned in part on another issue in Dolph
v. State, Okl.Cr., 520 P.2d 378, 380 (1974), we said:
". . . To constitute a crime, the act must be accompanied by a criminal intent on the part of the 
accused. Finley v. State, 84 Okl.Cr. 309, 181 P.2d 849. Generally, an implication or inference of 
criminal intent to commit a crime may arise from certain established facts. Thus, from the fact a gun 
was found in the glove compartment, it may be presumed defendant knew of its presence and 
intended to operate the vehicle containing the gun. However, the presumption of criminal intent is 
rebuttable . .
"To convict defendant for carrying a firearm in a vehicle which he was operating, it was necessary not 
only to show defendant was in the car when the gun was there, but also it must be shown defendant 
knew the gun was there. . . ."

USE REHAIF TO DENT THE STATE 
PRECEDENT REGARDING REBUTTABLE 

PRESUMPTION OF GUILT
You may use Williams and Wolf by analogy to set up your 

Due Process argument in your state gun prosecution.  The 

current Oklahoma Court of Criminal Appeals has shown 

great tendency to adopt and to follow federal precedent; 

especially where it has fenced the rights of the individual.  

This is a perfect opportunity to reverse work that tendency 

in expanding your client’s individual rights.

18 U.S.C. 922(N)

If your client is charged in state court with a 

felony. You must advise them to dispossess 

any firearm which they own.  This is a federal 

prosecution which is easy.
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922(N) CONTINUED

Note the federal charge will state that your 

client illegally received the firearm while 

under indictment in state court. The federal 

charge will list the time frame and the state 

case number as part of the factual basis. 

There is no savings from the fact that it is an 

information rather than an indictment.

18 USC 921
AND

ODDS & ENDS

What constitutes a conviction of such a crime shall be determined in 

accordance with the law of the jurisdiction in which the proceedings 

were held. Any conviction which has been expunged, or set aside or 

for which a person has been pardoned or has had civil rights 

restored shall not be considered a conviction for purposes of this 

chapter, unless such pardon, expungement, or restoration of civil 

rights expressly provides that the person may not ship, transport, 

possess, or receive firearms. 
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ODDS & ENDS

The prior slide seems both clear and straight forward. It states a 

couple of tenets which seem to require no further explanation.  

First, it states that a conviction is determined by the law of the 

jurisdiction where the proceedings are held. Yet, we know from 

case law that this is not necessarily the reality in practice.  Second, 

it states that any conviction which has been expunged, set aside or 

for which a person has been granted a pardon or had civil rights 

restored shall not be considered a conviction for the purposes of 

this chapter UNLESS such pardon, expungement or restoration 

specifically states that the person MAY NOT ship, transport or 

possess firarms.

NICS

THE NATIONAL INSTANT CHECK SYSTEM

Or Rather the FBI that said NIX.

OKLAHOMA LAW 22 O.S. 18

For purposes of Section 18 et seq. of this title, 

"expungement" shall mean the sealing of criminal 

records, as well as any public civil record, 

involving actions brought by and against the State 

of Oklahoma arising from the same arrest, 

transaction or occurrence. 
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STOP!

UNSETTLED ISSUES

The FBI has been rejecting NICS 

applications stating that the 

Oklahoma statute is not a true 

expungement.
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EXPECT MORE DENIALS

There are cases on the horizon which will challenge the FBI 

interpretation of state law.  The matter is currently in the very 

preliminary stages and the FBI is relying on its own rules and 

regulations (CFR) not on the statutory language of 18 U.S.C. 

Section 921.

CAVEAT TO CLIENTS
This is a significant problem with both the FBI and the BATFE.  The 

problem seems to emanate from a bureaucratic source rather than a 

statutory source.

Several years ago, I had a client with a state [governor signed] 

pardon and it was challenged by the BATFE up to and including the 

regional counsel’s office in Dallas.

When the client asks about buying a gun; tell them that they will 

likely encounter some response from one or both of these agencies.

Suggest that they be ready for a legal fight it they purchase or 

attempt to purchase a firearm.

OTHER ODDS BEING PROSECUTED

THE CASE OF THE CHINESE MUFFLERS
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MUFFLERS REQUIRING FEDERAL FIREARM 
REGISTRATION

THE WHO DUNNIT

Several online retailers, including a site named WISH, have 

advertisements for federally identified silencers.  These 

devices are sold as either mufflers or fuel filters.  The 

items are relatively cheap both in cost and in construction.  

The bigger problem with them is they will land your client 

in federal prison for up to ten years.

INNOCUOUS IN APPEARANCE
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GLOCK SWITCH PROSECUTIONS
I have personally defended one of these cases in the United States 

District Court for Western District of Oklahoma.

TAKE A CLOSER LOOK
This device is under federal law a machine gun and is required to 

be recorded in the National Firearms Registry.

NOT TOYS

These items are high on the list for federal prosecutions

49

50

51



11/19/2020

18

2ND AMENDMENT NOT TO THE RESCUE

The sad case of Shane Cox and Jeremy Kettler.

THE SUPREME LAW
In 2013, Kansas enacted the law, which declared it “unlawful” for “the 

government of the United States . . . to enforce or attempt to enforce any 

act . . . of the government of the United States upon a firearm, a firearm 

accessory, or ammunition that is owned or manufactured . . . in the state of 

Kansas and that remains within [its] borders.” After reading the SAPA, Cox, 

who owns a military surplus store, decided to make a short-barreled rifle 

as well as manufacture and sell silencers without abiding by the 

registration requirements in the National Firearm Act (NFA). Cox was so 

sure the SAPA insulated him from the NFA that he displayed the SAPA’s text 

alongside the silencers in his store. Kettler purchased one of Cox’s 

silencers and, because of the SAPA, neglected to pay a tax required by the 

NFA. Federal prosecutors charged both men with felonies. [Credit—Eric 

Ruben, The Brennan Center]

OF THE LAND

The Supreme Court declined to review the convictions of Shane 
Cox and Jeremy Kettler, who were found guilty of violating federal 
restrictions on the possession and transfer of silencers and short-
barrel rifles. Media coverage focused on a purely Second 
Amendment angle — whether silencers are protected by the right to 
keep and bear arms — overlooking another significant issue: the 
two men were convicted despite Kansas’s attempt to nullify federal 
firearms law through its Second Amendment Protection 
Act (SAPA). The total failure of the SAPA defense, as well as the 
devastating repercussions for Cox and Kettler, should serve as a 
warning to each state that has passed or is considering such a 
measure. [Credit Eric Ruben, The Brennan Center]
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OKLAHOMA GUB LAW CONFLICTS

A. Notwithstanding any other provision of law, it shall be unlawful for 

any person to carry upon or about his or her person, or in a purse or 

other container belonging to the person, any pistol, revolver, 

shotgun or rifle whether loaded or unloaded or any blackjack, 

loaded cane, hand chain, metal knuckles, or any other offensive 

weapon, whether such weapon be concealed or unconcealed, 

except this section shall not prohibit:

1. The proper use of guns and knives for self-defense, hunting, 

fishing, educational or recreational purposes;

2. The carrying or use of weapons in a manner otherwise permitted 

by statute or authorized by the Oklahoma Self-Defense Act;  OR

DOES THAT SAY I HAVE A GUB?
6. The carrying of a firearm, concealed or unconcealed, loaded or 

unloaded, by a person who is twenty-one (21) years of age or older 

or by a person who is eighteen (18) years of age but not yet twenty-

one (21) years of age and the person is a member or veteran of the 

United States Armed Forces, Reserves or National Guard or was 

discharged under honorable conditions from the United States 

Armed Forces, Reserves or National Guard, and the person is 

otherwise not disqualified from the possession or purchase of a 

firearm under state or federal law and is not carrying the firearm in 

furtherance of a crime.

NO I THINK IT SAID NUB
Section1298.7 A. Any person who is not otherwise prohibited by law from 
possessing a firearm may transport in a motor vehicle a pistol or handgun, 
loaded or unloaded, at any time.

B. Any person who is not otherwise prohibited by law from possessing a 
firearm may transport in a motor vehicle a rifle or shotgun open or 
concealed, provided the rifle or shotgun is transported pursuant to the 
requirements of Section 1289.13 of this title.

C. Any person who is the operator of a motor vehicle or is a passenger in 
any motor vehicle wherein another person who is licensed pursuant to the 
Oklahoma Self-Defense Act or is otherwise permitted by law to carry a 
handgun, concealed or unconcealed, and is carrying a handgun or has the 
handgun in such vehicle, shall not be deemed in violation of the provisions 
of this section provided the licensee or person permitted by law is in or 
near the motor vehicle.
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IT SAYS I HAVE A GUN
Section 1289.13A  A. Notwithstanding the provisions of Section 
1272 or 1289.7 of this title, any person stopped pursuant to a moving 
traffic violation who is transporting a loaded pistol in the motor 
vehicle without a valid handgun license authorized by the 
Oklahoma Self-Defense Act or valid license from another state, or in 
violation of any law related to the carrying or transporting of 
firearms, whether the loaded firearm is concealed or unconcealed 
in the vehicle, may be issued a traffic citation in the amount of 
Seventy Dollars ($70.00), plus court costs for transporting a firearm 
improperly. In addition to the traffic citation provided in this section, 
the person may also be arrested for any other violation of law.

ALWAYS REMEMBER
Regardless of you judge, firearms will always be treated differently 

than other offenses.

Maintain a vigilant watch of the charges filed against your client; so 

that you may properly defend the case.

Writing motions in state court is a lost art and DA written responses 

seemingly even more so. Therefore, research your issues and send 

them written motions, argue District Court Rule 4 if they fail to file a 

written response.

Challenge incorrect or obsolete OUJIs.

Above all be prepared to win.

58

59

60


