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The Oklahoma Criminal Defense Lawyers Association (OCDLA) distributes over five hundred (500) copies of The
Gauntlet to OCDLA members, law schools, law libraries and law professors. OCDLA and its members provide over
seventy (70) hours of Continuing Legal Education (CLE) each year and publish My Little Green Book. The Gauntlet
is a peer-reviewed journal. All articles are reviewed by members of the OCDLA prior to publication; however, the
articles do not necessarily reflect the views of the OCDLA. Please send any comments regarding The Gauntlet to
ocdla @ bdp@for-the-defense.com.
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The President’s Page
Katrina Conrad-Legler,
President OCDLA

Fellow OCDLA Members:
I am happy to present the Fall 2018 edition of The Gauntlet. Many thanks to
Jacqui Ford, Brandon Pointer, and our contributing writers and editors who made
this issue possible. I really appreciate all of their hard work in getting this issue
out and ensuring that The Gauntlet remains relevant and maintains the high
standards our members have come to expect.
The CLE committee has been hard at work this Fall. As a result, I would like for
you to Save-the-Date on several upcoming events. First, we will be presenting the
Cindy Foley Criminal Defense Seminar on January 25, 2019, at the Oklahoma City
downtown library. This is the perfect opportunity for our newly admitted and
other young attorneys to gain some insight and perspective from practitioners on
how to prepare a case, as well as an opportunity for the more seasoned attorneys to
brush up on motions and trial techniques. Secondly, the 2019 Patrick A. Williams
Criminal Defense Institute will be here before you know it. We are going back to
River Wind in Tulsa on June 27th and 28th. We are excited to announce that the
board has decided to add a new component to the CLE on Friday afternoon. For
those who are interested, the CDI will provide an afternoon of sessions on practical
tips for such things as marketing, social media, and insurance for solo and small
firm practitioners.
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Finally, the OCDLA will be hosting a holiday party after work on December 14th at
the Belle Isle Brewery. We would like to celebrate each other and the holidays, as
well as use it as an opportunity to give back to the less fortunate in our community.
We are asking for those attending to bring an item for donation, such as toys, coats,
or even cash. We will be sending the collected donations to the Red Andrews
Christmas Dinner.
I have only been president of this great organization for a few months and I have
some very big shoes from past presidents to fill. Each president has chosen a
worthy cause to focus on, whether it be My Little Green Book, growing
membership, or providing the list-serve to our membership.
I would like to focus on improving our reputations as criminal defense attorneys in
our communities. We are a great group of attorneys who care deeply about our
clients, their families, and the criminal justice system. Unfortunately, this often
gets lost in the heat of battle as we represent our clients. I would encourage every
member to consider including some pro bono work for the members of their
communities. It could be something as simple as filing a will or representing a
past client at a Rule 8 hearing upon his or her release from prison.
Thank you for your continued support of this incredible organization. I look
forward to serving as your president.

Katrina Conrad-Legler
President, OCDLA
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A View from the Dock
As we close out 2018 and look forward to 2019, there are many things to consider
and prepare for in the coming days. For the first time in our lives, we have an
administration that is openly hostile to the judiciary. As this is being written there
is an acting attorney general of the United States who has publicly stated the
judicial branch is supposed to be the weak branch of government, inferior to the
legislative and executive. Not since Andrew Jackson publicly fought with John
Marshall have we seen such denigration of the courts.
We as criminal defense lawyers occupy a special place in the legal system of
this country. We are the only lawyers specifically provided for in the
U.S. Constitution. There are no references to civil lawyers or to prosecutors.
As stated in Art. VI of the Bill of Rights states, “In all criminal prosecutions,
the accused shall enjoy the right to have the assistance of counsel for his
defense.”
In the daily humdrum of our practices, we can easily succumb to the
practicalities of our endeavors. The melee of prosecutors, witnesses, law
enforcement officers and judges provide a din which deafens us to the
greater calling of our practice.
We, as criminal defense lawyers, are constitutionally ordained. No other legal
group can make such claim; nor carry such burden as we have voluntarily chosen
to shoulder.
There are many who have ascribed the moniker criminal defense to their publicity
or advertising but have not assumed the mantle of the office. Members of this
association have taken that extra step, as a demonstration of their commitment to
the defense of the accused citizen.

These members attend association

MCLE seminars during the year and the Patrick A. Williams Criminal Defense
Institute to better themselves in the defense of their fellow citizen.
Weaving the three threads together, we are going to need to be ever more vigilant
in the performance of our constitutionally mandated duty in the coming days. We
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will need to scrutinize the filings of the government, whether state or federal, ever
more closely and be ready to repel any attempt to vitiate our client’s rights.
We must become pillars of legal knowledge ready to spring forth in their defense.
I am reminded of the scene from “A Man for All Seasons” (written by Robert
Bolt) in which Thomas More discusses the importance of the law with Roper:
William Roper: So, now you give the Devil the benefit of law!
Sir Thomas More: Yes! What would you do? Cut a great road through the law
to get after the Devil?
William Roper: Yes, I'd cut down every law in England to do that!
Sir Thomas More: Oh? And when the last law was down, and the Devil turned
'round on you, where would you hide, Roper, the laws all being flat? This country
is planted thick with laws, from coast to coast, Man's laws, not God's! And if you
cut them down, and you're just the man to do it, do you really think you could
stand upright in the winds that would blow then? Yes, I'd give the Devil benefit of
law, for my own safety's sake!
We must be the keeper of the law, and we must hold the government accountable
to that same law. We can do this in our motion practice, in our oral arguments, and
in our discussions with our neighbors. Be vocal about injustice and over-reaching
by the prosecution. Volunteer to discuss the criminal justice system with your
church or civic groups to give them a view which is not colored by television script
writers’ mis-impressions and expressions. Strive to be a better lawyer and a better
defender. When the journey becomes too arduous, call another defense lawyer and
get a renewal. When people ask what do you do, look them directly in the eye and
say with all the pride you can muster, “I am a criminal defense lawyer. I represent
accused citizens.”
Bill Campbell
OCDLA Sustaining Member
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Can you get a DUI on a Lime or Bird scooter?

With the introduction of self-propelled scooters in Oklahoma City, the question
now is “Can you get a DUI on one”? Although we have not seen a case in
Oklahoma yet, we examine state law for an answer.
To be convicted of a DUI in Oklahoma, the State must show that you were:
1. Driving
2. With blood alcohol level of .08 or more or under the influence of alcohol
3. A motor vehicle
4. On a public road/street/highway/turnpike/place)/(private
road/street/alley/lane which provides access to one or more single or multifamily dwellings
(OUJI-CR 6-18-Fifth element not included as not relevant for purposes of this
discussion)
Looking at the first element of driving, it is generally construed as operating. This
is an interesting element as Oklahoma also has a charge of Actual Physical Control
of a motor vehicle while under the influence of alcohol (APC). APC is generally
defined as the ability to operate the vehicle which leaves a lot open for
interpretation of when you actually have the ability to operate the scooter. Is it
when you activate the app? The Oklahoma Appellate courts have not given us any
clear definition of what actual physical control is or isn’t.
The second element of having a BAC over .08 is pretty clear. However, Oklahoma
has a lesser crime of Driving While Impaired which is operating a motor vehicle
with a BAC of .06 or .07 and having impairment.
The third and fourth elements are the elements most relevant to whether you can
get a DUI or APC on a scooter. Oklahoma has a statutory definition of motorized
scooter. Looking at 47 O.S. 1-133.3, a motorized scooter is defined as a vehicle
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not having more than three wheels, must have handle bars and a foot support or
seat, have a power source capable of propelling the vehicle not more than 25 mph,
and if the power source is electric…the power output is not more than 1000 watts.
Looking at available online specs for Lime and Bird scooters, they have 2 tandem
wheels (wheels in a line) and have handlebars and foot support. Although Lime
doesn’t share its scooter specs, it appears that both companies’ scooters are unable
to exceed 25 mph. The wattage of the Bird scooter is 500 watts and I am
speculating that the Lime scooter is in the same power range.
Clearly these are motorized scooters as defined by Oklahoma law. Are they also
considered a motor vehicle under Oklahoma statutes? A motor vehicle is defined
in 47 O.S. 1-134 as “any vehicle” which is self-propelled but does not include
“implements of husbandry”, “electric personal assistive mobility devices” or
“motorized wheelchairs”.
Implements of husbandry are devices used exclusively for farming and livestock
raising operations. (47 O.S. 1-125) A motorized scooter would not fall under this
definition. Electric personal assistive mobility devices are devices that are selfbalancing and have two nontandem wheels designed to transport one person. (47
O.S. 1-114A) This would be similar to a Segway. Lime and Bird scooters don’t
fall under this definition as the wheels are one in front of the other which is
tandem. A motorized wheelchair is a self-propelled vehicle designed for and used
by a person with a disability and cannot go faster than 8 mph. (47 O.S. 1-136.3)
The Lime and Bird scooters are capable of exceeding 8 mph and thus, would not
fall under this exception.
Thus, under Oklahoma DUI law, the Lime and Bird scooters would be considered
a motor vehicle under Oklahoma law. The last issue to consider is where the
scooters are operated. If the scooters are operated on the public roadway or public
street, then it seems clear that is included under the statute. The question becomes
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whether operating the scooter on the sidewalk or in the parking lot of a business
qualifies under 47 O.S. 11-902 for a DUI.
The short answer is yes. If you are operating upon any “public roads, highways,
streets, turnpikes, other public places or upon any private road, street, alley or lane
which provides access to one or more single or multi-family dwelling”. The
sidewalk would be considered a public place under Oklahoma statutory and case
law.

John Hunsucker
Hunsucker Legal Group
www.OKDUI.com

**SAVE THE DATE-SEMINAR ANNOUNCMENT**

Litigating Juvenile Life Without Parole
And Death Penalty Cases
(Oklahoma Miller v. AL and Capital Defense Training)

February 20-21, 2019
Osage Casino & Hotel Tulsa, OK
Agenda & registration will be available on
www.ocdlaoklahoma after January 1, 2019.
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OCDLA
Holiday Party
In appreciation of another successful year,
the OCDLA invites you for dinner, drinks,
and holiday cheer.

WHERE
WHEN
Friday December 14, 2018
6:00pm – 9:00pm

Belle Isle Brewery-50 Penn Place
1900 NW Expressway, OKC, OK 73118
Party on 2nd Floor of Brewery-Park & Enter
From West Side Parking Lot (Off Penn Ave.)

The OCDLA will be collecting new, unwrapped toys & new or used(not abused) coats for
donation @ Red Andrews Christmas Dinner. Please bring your item to the party or drop off at
Belle Isle Brewery anytime after December 1st. Call 405-361-0989 for more info.

Mental Illness Issues and the
Law Governing Mental Health Professionals
By
Kathy Karmid
Investigator, OIDS-Non Capital Trial Division

Mental health and the law have long been both partners and adversaries, depending on
how they interact. It has been my observation, through several years of experience,
that neither understands th other(nor do they want to at times) nor is versed in the
particulars of their respective disciplines
That being stated, this article is meant to be only a brief discussion. It is not intended
for use as a resource other than review for certain questions that may arise as a result
of reading this article.
I am frequently asked to identify those with mental illness. Yes, I am licensed and
can diagnose, but diagnosing an individual is complex and entails many aspects.
First, in order to accurately diagnose someone, one must consult, and be familiar with
the DSM-V Diagnostic and Statistical Manual of Mental Health Disorders. With that
being identified, we must be aware of certain traits that we see in someone and
“automatically” want to apply to our client’s behavior.
One comment that I hear most often is, “I think he/she is Bipolar” by observation,
without mental health history or a clear understanding of what is happening in their
lives. First of all, this is unfair because everyone has mood swings, but that does not
make someone Bipolar.
There are specific symptoms and circumstances that validate this diagnosis. There is
Bipolar I and Bipolar II. I won’t go into the specifics of each, but remember this is a
serious diagnosis to drop on someone. Behavior can change from day-to-day so it is
imperative the history is explored. Please note that these diagnoses also come along
with “specifiers.”
This is certainly not a lesson in psychology, but a small tool to identify when
“something just isn’t right” about your client that comes to your office seeking legal
assistance for a matter in which they find themselves embroiled.
For instance, I hear others say things like; he was acting “psychotic.” Unless
someone is trained in observing, it is not appropriate to label him or her ‘psychotic.”
There are medical conditions, specifically “delirium”, that can be induced by
multiple medical issues, including medication and other medical conditions.
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Familiarity with the DSM-V is essential for this determination, not just observation of
behavior. It is also notable to explain that those who are actually psychotic know
everything that is going on and can carry on a conversation without the other person
being aware of the condition.
If an attorney is retained to represent a client and believes the person is “mentally ill”,
just ask about their mental health history, so there are no surprises awaiting you.
Clients lie to their attorneys just as they lie to their therapists. This can be for a
multitude of reasons.
Now, the subject of malingering will be addressed. It is complex. According to
Phillip J. Resnick, MD and James Knoll, Md, both psychiatrists, in their article entitled
Faking it: How to detect malingered psychosis, 2005 November 4(11):12-25, there are
three categories of malingering:
1)

pure malingering (feigning a nonexistent disorder);

2) partial malingering (consciously exaggerating real symptoms); and
3) false imputation (ascribing real symptoms to a cause the individual knows is
unrelated to the symptoms).
There is another disorder that is imperative of which attorneys must be aware.
According to the Mayo Clinic, “Factitious disorder is a serious mental disorder in
which someone deceives others by appearing sick, by purposely getting sick or by selfinjury. Factitious disorder also can happen when family members or caregivers present
others, such as children, as being ill, injured or impaired.”
To the readers of this article, please be cognizant that it is not meant to reveal what
some of you already know. It is just a “word of caution” when your client appears with
alleged mental illness.
There are definitely many people who suffer with mental illness. They are NOT
responsible for some of their actions. However, please be cautious when considering
this as a defense. There are many licensed therapists and psychiatrists whose skills can
be utilized and consulted with. I believe this should be a simple professional courtesy
between the two disciplines, without cost involved.
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Oklahoma Criminal Defense Lawyers Association
Presents

Cindy Foley
Criminal Defense Basics
January 25, 2019

Ron Norick Downtown Public Library
Friends of the Library Room, 4th Floor 300
Park Avenue, Oklahoma City, OK 73102
Suggested Parking: Art District Garage 431 W Main
or go to www.parkingokc.com

8 Hours MCLE
LUNCH PROVIDED!!!!
Cost: $125.00*
*(Includes OCDLA membership for 2019)
9:20 – 9:30

Welcome and Introduction
OCDLA President, Katrina Legler

9:30 – 10:20

Preliminary Hearing: Before and During
Jacob Benedict, OK County PD Office

10:20 – 11:10

DUI Must Knows
John Hunsucker / Sonja Porter, Oklahoma City

11:10 – 12:00

Plea Agreements, SORA, Immigration, pre-/post- plea concerns
TBA

12:00 – 1:00

Alternative to Incarceration – lunch provided
Kim Baird (Courts) and Mary Wickstrom-CAP
(Court Assistance Program)

1:00 – 1:50

Trial Practice, Motions, Credibility with Court, Preserving Record
William Campbell, Oklahoma City
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2:00 – 2:50

Practical Tips on Opening, Cross-Exam, and Closing Arguments
Jacqui Ford, Oklahoma City

3:00 – 3:50

Appellate Must Knows and Revocations
Andrea Miller, OK CO PD Office / Arlan Bullard, Pauls Valley

4:00 – 4:50

Ethics, Making Money and Avoiding Conflicts with Bar
Association
Al Hoch, Oklahoma City

Registration Information
Name:__________________________________________________________OBA#__________
Address:______________________________________________________________________
City:__________________________ State:_______________ Zip:________ County:_________
Telephone:(____)____________________Email : ______________________________________
_______$ 125.00 ALL ATTENDEES
Payment Method
[ ] Check payable to OCDLA enclosed.
[ ] Bill credit card.
CREDIT CARD INFORMATION: VISA MASTERCARD AMEX DISCOVER (circle one)
Account number: __/__/__/__/-__/__/__/__/-__/__/__/__/-__/__/__/__/ Exp Date ___/___

Signature:__________________________________________

Mail Registration to:
OCDLA, PO Box 2272
OKC, OK 73101
FAX to: 405-212-5024
SIGN UP ONLINE AT: WWW.OCDLAOKLAHOMA.COM

For more information email:
bdp@for-the-defense.com or call 405-212-5024
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