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The Oklahoma Criminal Defense Lawyers Association (OCDLA) distributes over five hundred (500) copies of The
Gauntlet to OCDLA members, law schools, law libraries and law professors. OCDLA and its members provide over
seventy (70) hours of Continuing Legal Education (CLE) each year and publish My Little Green Book. The Gauntlet
is a peer-reviewed journal. All articles are reviewed by members of the OCDLA prior to publication; however, the
articles do not necessarily reflect the views of the OCDLA. Please send any comments regarding The Gauntlet to
ocdla @ bdp@for-the-defense.com.
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LETTER FROM THE PRESIDENT
On behalf of the Board of Directors of OCDLA, I am proud to report that the
GAUNTLET has returned. We appreciate all of the efforts of Jacqui Ford, Mike Wilds, Michael
Haggerty and Brandon Pointer and other volunteers who made this possible.. A great deal of
time is required to prepare this publication and we thank them for their dedication and efforts.

Updates to the "Little Green Book" have been sent out and if you have not received
yours, please contact Brandon at BDP@for-the-defense.com.

We have also been preparing for the Criminal Defense Institute (CDI) which is Thursday
and Friday, June 23 and 24 at Hard Rock Hotel and Casino in Tulsa. Thanks to the efforts of
Katrina Legler and Kathy Hammarsten, the CDI promises to be another excellent opportunity to
fulfill all of your CLE requirements for the year. Registration and hotel information has been
sent to our members. If you did not receive the notice, please go to our web site,
OCDLAOklahoma.com. This continues to be one of the most informative continuing educations
available and it is without a doubt the best value for the cost of any CLE. Again this year, we
will have an awards dinner on Thursday evening and this is included in the price of CDI.
Therefore, I request that you register as soon as possible, as we must provide a number of
those attending so we will have enough food for everyone.

Speaking of the awards dinner, nominations are due no later than 5:00 pm on Tuesday,
May 31, 2016. We are extending the deadline due to the Memorial Day holiday. Nomination
criteria can also be found on our web site. We continually see the congratulatory remarks about
trial and appellate victories. It is time for you to nominate those individuals who deserve further
recognition.

Some of our members recently participated in the Ask a Lawyer program with the
Oklahoma Bar Association and we can look forward to the OBA promoting a Juror Appreciation
Month in September to recognize the importance of jury trials. This program will be held in all
77 counties, so check with your local county bar association to see what you can do to further
promote the public's understanding of this important right.
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The legislature is still in session and as always we may see a last minute push by the
DA's to get more legislation they want passed. Many of our members have taken the time out
of their busy schedules to contact individual legislators about concerns over proposed laws.
Apparently some of these proposed laws have already been stopped for this year but we must
stay vigilant. We are also looking at having some more favorable sentencing options for our
clients. Please keep up the contact with your local representatives.

Some of our members have filed to run for office and may be looking for your support.
Not only do candidates need financial backing, which we cannot propose directly from OCDLA,
one of the most important ways to support candidates is to inform the potential voters (your
family, friends and neighbors) about the issues and those who are seeking office. Be sure to
help us have a legislature that understands the important issues of the day.

Lastly, during our preparation for CDI, we have had to delay updating our membership
list. If you have not yet renewed your membership in OCDLA, now is your chance to do so to
receive the benefits of the list serve and discounted registration for CDI and other CLE
opportunities. Please contact Brandon Pointer at the e-mail address above or you may pay online at our web site.

Thank you for your continued support of OCDLA and all of the efforts you make every
day on behalf of the accused and those who continue the fight for justice. I look forward to
receiving numerous award nominations and to seeing you at CDI.

Respectfully,

ALBERT J. HOCH, JR.

You Need To Change Lawyers When:
•
•
•
•

Your attorney notes that his last good case was Budwiser.
Your attorney wants to call Jack Daniels to the stand.
Your attorney cites Godzilla v. Mothra in his brief.
Your attorney giggles when he talks about briefs.

3

Reasonable Suspicion in the
face of Rodriguez v. United States
By Taos Smith, Norman Oklahoma

Last year’s Rodriguez v. United States defined the permissible scope of a traffic stop and
reiterated the holding of Caballes. After the Rodriguez decision, courts will be looking at
whether officers exceeded the mission of the stop and, if so, whether he or she possessed
individualized suspicion to do so.

“If an officer can complete traffic-based inquiries

expeditiously, then that is the amount of ‘time reasonably required to complete [the stop’s]
mission.’” 1 Anything after that point requires reasonable articulable suspicion.
It is clear from Rodriguez that a dog sniff is not part of the mission of the stop; therefore,
anytime a K9 is used during a traffic stop the state will likely argue the officer possessed
reasonable suspicion to do so. The purpose of this article is to briefly overview some potential
arguments for reasonable suspicion and the cases to counter them.
1. “Extreme” Nervousness
Extreme nervousness may only be considered in the "totality of the circumstances" which
was noted in United States v. Williams, 271 F.3d 1262, 1268 (10th Cir. 2001). 2
Numerous courts around the country have stated the obvious: the government should not
place any reliance on any alleged perception of nervousness because when a police officer stops
someone it is "a possibly unsettling show of authority" that "may create substantial anxiety."
Delaware v. Prouse, 440 U.S. 648, 657 (1979).
The Tenth Circuit has held that nervousness is of limited significance in determining
reasonable suspicion and the government's repetitive reliance on the nervousness of either driver
or passenger as a basis for reasonable suspicion in all cases of this kind must be treated with
caution. United States v. Fernandez, 18 F.3d 874, 879 (10th Cir. 1994).
The court in United States v. Wood, 106 F.3d 942, 948 (10th Cir. 1997) stated, "Trooper
Jimerson had no prior acquaintance with Mr. Wood which enabled the trooper to contrast Mr.
Wood's behavior during the traffic stop with his usual demeanor."
Likewise, in United States v. Gordon, 917 F. Supp. 485 (W.D. Tex. 1996), the officer
claimed the driver was "quite nervous, to the point that his hands were shaking as he removed his
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license from his wallet." The court in Gordon held that the defendant's nervousness, his travel
from Houston, his one change of clothes and a large metal box in the vehicle and the smell of air
freshener were not enough to provide reasonable suspicion.
2. Travel Along Known Drug Route
Discussion of chosen routes known for transport of guns and/or drugs is sparse to nil in
binding court precedent. In U.S. v. Speal, 166 F.3d 350 (10th Cir. 1998), an unpublished opinion,
the court mentioned this as a factor in the totality of the circumstances, which in that case were
already quite weighty.
A district court in the 10th Circuit dismissed the fact that a person was on a drug route as a
non-factor. U.S. v. Morales, 2008 WL 5156593 (U.S. D. Utah 2008). The case is actually a good
discussion of reasonable suspicion and in that case the court noted the following indicators: 1)
extreme nervousness throughout the stop, 2) the hard travel, 3) the fact that the vehicle was
registered to a 3rd party, 4) the vehicle was already registered in Michigan when it was just
purchased in California, and 5) travel on a drug route or pipeline. Id. at 7. The Court stated “the
facts and circumstances of this case, however, when taken in their totality, ‘describe a very large
category of presumably innocent travelers, who would be subject to virtually random seizures
were the Court to conclude that as little foundation as there was in this case could justify a
seizure.’” Id. (citing Reid v. Georgia, 448 U.S. 438, 441 (1980)).
3. Travel From Source States, To Destination Cities
The 10th Circuit has stated that traveling from a source city is, “at best, a weak factor in
finding suspicion of a crime.” Williams, 271 F.3d at 1270. In the 10th Circuit alone, police
testimony has identified an extremely broad range of known ‘drug source areas’. 3
4. Criminal Drug History
"To be sure, this Court has held that a prior criminal history is by itself insufficient to create
reasonable suspicion.” United States v. Sandoval, 29 F.3d 537, 542 (10th Cir. 1994). Even
people with prior convictions retain Fourth Amendment rights; they are not roving targets for
warrantless searches. But in conjunction with other factors, criminal history contributes
powerfully to the reasonable suspicion calculus. Id. Moreover, when the individual lies about
having a criminal history the inference of wrongdoing is all the more powerful (noting that the
driver's lie about his criminal history made it "very easy to conclude that [the officer had]
articulable suspicion"). United States v. Santos, 403 F.3d 1120, 1132-1133 (10th Cir. 2005).
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While knowledge of a person's prior criminal involvement is not sufficient itself to even rise to
the level of reasonable suspicion, it can combine with other factors to support the requisite
standard of suspicion. 4
“An individual's criminal record, by itself, is not a sufficient basis for reasonable suspicion.
See Santos, (“Even people with prior convictions retain Fourth Amendment rights; they are
not roving targets for warrantless searches.”); (“[E]ven knowledge of a person's prior
criminal involvement (to say nothing of a mere arrest) is alone insufficient to give rise to the
requisite reasonable suspicion.”). ‘If the law were otherwise, any person with any sort of
criminal record—or even worse, a person with arrests but no convictions—could be
subjected to a Terry-type investigative stop by a law enforcement officer at any time without
the need for any other justification at all.’” United States v. Archuleta, 13-4151, 2015 WL
4296639, at *6 (10th Cir. July 16, 2015) (internal citations omitted).
In cases where the courts have found criminal history to be significant in finding reasonable
suspicion, a host of other suspicious factors were present as well. See U.S. v. Santos, 403 F.3d
1120 (criminal history most significant but there were other factors: defendant lied about history,
was nervous, attempted to deflect officer’s questions, told inconsistent stories, had suspicious
rental car agreement, carried a locked bag with storage locker tag).
5. Hard Driving
“Unusual or implausible travel plans, such as the very brief stay in Los Angeles despite the
lengthy drive back to Atlanta, and the indirect path being taken to get to Atlanta, can contribute
to a reasonable suspicion of illegal activity.” United States v. Hernandez-Dominguez, 1 Fed.
Appx. 827, 832 (10th Cir. 2001) (internal citations omitted).
In pleadings I have attached a Google maps printout to show that the route my client was on
was actually the most direct and quickest. Regardless, one unpublished case hardly bears any
weight in the reasonable suspicion analysis.
6. Recently Purchased Vehicle
Officers have argued to the court that a vehicle that has been recently bought and registered
is suspicious. “Extended detentions must be justified by a reasonable articulable suspicion of
criminal activity, not lawful behavior. Citizens should be encouraged to properly register their
vehicles, not penalized for it.” U.S. v. Morales at 7. According to officers, it is suspicious to
register a vehicle recently purchased, it is suspicious to drive another person’s vehicle, and it
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would probably be even more suspicious if the vehicle was never properly registered and
insured.
7. Short detention
Even after Rodriguez, prosecutors are arguing short de minimus detentions are permissible.
Even if brief, an illegal seizure is an illegal seizure. See Rodriguez, 135 S.Ct. at 1614 (stating that
the “[a]uthority for the seizure thus ends when tasks tied to the traffic infraction are—or
reasonably should have been—completed”); Royer, 460 U.S. at 500 (noting that a Terry stop
“must be temporary and last no longer than is necessary to effectuate the purpose of the stop”);
see also Lopez, 443 F.3d at 1285–86 (holding that the five-minute continued detention of the
suspect by failing to return his driver's license, after the justification for the initial detention was
dispelled, was unconstitutional). Rodriguez has recognized the de minimus exception no longer
applies.
8. Totality of Circumstances
The Supreme Court has noted that factors describing innocent behavior are suspect: the facts
and circumstances of this case when taken in their totality “describe a very large category of
presumably innocent travelers, who would be subject to virtually random seizures were the Court
to conclude that as little foundation as there was in this case would justify a seizure.” Reid v.
Georgia, 448 U.S. 438, 441 (1980).
There are cases where enough factors were present to uphold a finding of reasonable
suspicion but they usually involved some degree of dishonesty or inconsistency on the part of the
defendant. See State v. Paul, 2003 OK CR 1 (questionable proof of ownership of vehicle,
inconsistent statements about travel); State v. Bass, 2013 OK CR 7 (3rd party rented car and due
in San Francisco in four days even though the defendant was heading east, shifting story about
ownership, nervousness). Even in the case of Rodriguez v. State the magistrate judge below
found the officer did not have reasonable suspicion 5 and on remand the 8th Circuit did not even
reach the question of reasonable suspicion and instead affirmed the conviction on other grounds. 6
Only Justices Thomas and Alito thought that the following facts were sufficient for reasonable
suspicion while the six Justice majority did not even consider the question.
Conclusion
You need to be intimately familiar with the Rodriguez case if you’re handling a drug dog
case. Do not be fooled by the State claiming the extension of the stop was minimal and thus not
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violative of the 4th amendment. Do not be fooled by the litany of “factors” the state will spout
off to the Court. Most of them will describe entirely innocent behavior.

Rodriguez at 1616.
See also United States v. West, 219 F.3d 1171, 1179 (10th Cir. 2000).
3
See, e.g., United States v. Nicholson, 144 F.3d 632, 638 (10th Cir.1998) (identifying the entire West Coast as a
drug source area); United States v. Scarborough, 128 F.3d 1373, 1378 (10th Cir.1997) (Colorado); Wood, 106 F.3d
at 947 (California); United States v. Garrett, 47 F.Supp.2d 1257, 1265 (D.Kan.1999) (Texas); see also United States
v. Beck, 140 F.3d 1129, 1138 & n. 3 (8th Cir.1998) (collecting cases and noting that law enforcement officers have
identified a number of drug supply states and a significant number of the largest cities in the United States as “drug
source cities”).
4
See United States v. Sandoval, 29 F.3d 537, 542 (10th Cir.1994); United States v. McCranie, 703 F.2d 1213, 1218
(10th Cir.1983). United States v. W., 219 F.3d 1171, 1179 (10th Cir. 2000)
5
Rodriguez at 1610.
6
799 F.3d 1222. Under Davis, therefore, the exclusionary rule does not apply because the circumstances of
Rodriguez's seizure fell squarely within our case law and the search was conducted in objectively reasonable
reliance on our precedent.
1
2
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THE DUI DIVA’S GUIDE
TO THE EVER-CHANGING OKLAHOMA DPS ISSUES
By Sonja R Porter
As of 4/4/2016

DPS ISSUES AND CASES PENDING
** Cases are on-going. Be sure to visit OSCN.net to obtain latest update, as well as briefs and orders and opinions.
ISSUE
Bad Affidavit

CASE(S)
Roulston v. DPS
DL-112006
2014 OK CIV APP 46

STATUS
Revocations Set Aside because the form
submitted as the “Officer’s Affidavit and
Notice of Revocation” did not contain the
proper language for the “sworn report” as
required by statute.
Cert Denied.
DPS responded by applying the decision to only those cases on district court appeal level that were being held in
abeyance. DPS immediately cancelled all DPS hearings and held off setting any hearings until the issue of the
affidavits could be fixed by way of the supplemental affidavit that was created and sent out by DPS to all police
departments with a request that they be completed and returned. This delayed numerous hearings by months.
Also these supplemental affidavits were being made available to be used along with the bad affidavit until the
Board of Tests could correct the programming on the I-8000 to produce a correct affidavit. So some of the
affidavits were actually being filled out at the same time as the regular affidavit and being submitted together.
However, the majority of the supplementals were filled out months after the original and submitted separately.
Most of the officers at least dated the supplemental affidavit with the date it was filled out, which revealed that
the original forms were not “accompanied” by a sworn report as required by law. But DPS moved ahead with
these cases and ordered the revocations. So this led to the next round of cases.
Bad Affidavits where no
Cabe v. DPS DL-112503
Relief denied by COCA.
hearing requested or
Janning v. DPS DL-112564
Summary Opinion.
appeal not timely filed;
Cert denied by OK Sup. Ct. 4/20/15
arguing jurisdictional
Beware: DPS continues to set these cases with bad affidavits even without a supplement. And they are not
set aside until the licensee (or lawyer) answers the phone for the hearing. DPS should have been setting these
aside if they did not receive the supplemental. But I suspect they are relying on the decisions in Cabe, et al. But
I think these cases pose a different issue. If an affidavit were to come in now, under Raultson, DPS should be
rejecting it, but they may very well only set aside if a hearing is requested.
Bad Affidavit, hearing
Possible cases still at district court This issue is different because statute
requested but hearing
level
provides that even if licensee misses the
missed
hearing, a default is entered unless the
affidavit is facially defected.
Bad Affidavit with
Gibson (Div I, COCA)
Gibson: COCA held in favor of DPS, Cert
Supplemental Sworn
DL-113061
Denied on 9-28-15. Published as 2015 OK
Report (SSR)
Atty for L: Zach Smith
CIV APP 80
Atty for DPS: Joanne Horn
Shremann & Shoptaw: for licensees holding
Shuremann &
SSR did not cure defect after the fact. For
Shoptaw
Publication
DL-113405
(Div II, COCA)
**Cert was denied; the published opinion
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ordered to be precedential.
S. Court denied DPS’s motion to reconsider
publication and assigning precedential
value. On 3/23/16, S.Ct. ordered mandate
to be issued.
**So all SSR DCA’s are being held in
abeyance while DPS decides what to do
next. This author was told that DPS is in
the process of deciding on the Order to be
used in these cases. As of 4/4/16, they
have not yet started to send out orders.
Gibson: The trial court (Otey in Tulsa Co) found that because the Notice of Revocation given to the licensee was
in improper form, then the licensee was not given due process and a chance to be heard and this was not cured
by the supplemental that was submitted after notice was given but prior to the hearing. DPS appealed. The
OKC COCA reversed finding that the Notice to be given to the licensee does not require the sworn affidavit
portion. Therefore the trial court’s decision was improper because the licensee had been properly served
notice as required by law. Cert was denied on 9-28-15.
Atty for L: Brian Morton & Jay
Pasquali
Atty for DPS: Whitney Herzog
Scimeca

Shoptaw: The trial court (Croy in Okla. Co) found that the revocation should be set aside because the only
notice the licensee received was based on a facially invalid officer’s affidavit, which made the notice invalid.
DPS appealed making the same arguments as in Gibson. However, this Court focused on the timeline of when
the Notice and Supplemental were completed and applied Roulston and held “If the officer’s affidavit which
contains the evidence supporting revocation of a license is invalid, then the notice of revocation issued to the
driver and any subsequent revocation order issued by DPS are also invalid.” Cert denied, but ordered to be
published and hold precedential value.

Breath Test Cases:

Muratore vs. DPS
DL-111586
Atty for L: Steve Fabian
Atty for DPS:

Breath Test Cases:
approval of the
mouthpiece (whether or
not BOT followed BOT’s
own Rules)

Sample v. DPS
DL-113871
Atty for L: Brian Morton
Atty for DPS: Whitney Herzog
Scimeca
Amicus Brief submitted by Board
of Tests

admission of the ILMO
documents
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Held by OK S.Ct: documents are not
admissible under the public record
exception and cannot be admitted as a
business record except by the business that
created it.
On 11/6/15 COCA held: Set aside is
affirmed because DPS failed to show that
the mouthpiece was approved as required
by law. To be published.
Waiting to see if DPS seeks cert.
On 11/30/15 DPS filed Petition for
Rehearing
On 1/29/16 The COCA set aside first
opinion and issued supplemental opinion in
favor of licensees holding district did not
err.
**Breath Test DCA’s are being held in
abeyance until mandate issued.
2/18/16 DPS has filed Petition for Cert.
Last action to date: 3/8/16 record received.

Violation of Right to
Speedy Hearing

Pierce v. DPS
Held: Licensees have the right to a speedy
DL-111418
hearing. 20 month intentional delay
2014 OK 37
violated right to a speedy trial.
Atty for Pierce: Dave Stockwell
Revocation Set Aside.
Atty for DPS: Brian Morton
Certain criteria to be considered to determine if violation occurred are (a) length of delay; (b) the reason for the
delay; (c) the party’s assertion of the right; and (d) the prejudice to the party. The OK SC found that DPS had a
sufficient period of time of 5-8 months when the officer was available, that DPS completely controls the
scheduling of the hearings, that Pierce asserted his right by timely filing the request, and that Pierce was
prejudiced because the state of his license was in limbo for so long. The Court is careful to state that the
determination is to be based on the facts of the case. Delay is not necessarily a deprivation of due process.
“However, in and of itself, delay can result in a due process denial. Fundamental notions of justice, fair play, and
decency are offended when actual prejudice is demonstrated from an unreasonable delay.”
Nichols v. DPS
Trial court (Crosson of Rogers Co) found
Violation of Right to
DL-113890
that a 12 month wait between time blood
Speedy hearing; Part 2
Atty for Nichols: Matthew Tarvin
test results were done and a hearing held
Atty for DPS: Mark Bright
was too long under Pierce and ordered
revocation set aside.
DPS appeals (filed 4-30-15)
Assigned to OKC Division 7-29-15.
(no update as of 4/4/16)

Violation of Right to Speedy hearing, Parts 3, 4, 5, etc.

Fernandez v. DPS, DL-114304
Ryan v. DPS, DL-114375 (dec. 1/15/16 for licensee; DPS filed Petition for Cert on 2/4/16)
-----[the following cases have been consolidated and assigned to Oklahoma City, Divisions 1 and 3 on 3/31/16)]
Jamison v. DPS, DL-114448**
Barnett v. DPS, DL-114460
Childers v. DPS, DL-114476
Fleenor V. DPS, DL-114558
Irwin v. DPS, DL-114600
Adams v. DPS, DL-114604
Lee v. DPS, DL-114605
Kraus v. DPS, DL-114606
Douglas v. DPS, DL-114607
Reyor v. DPS, DL-114625
Stotts v. DPS, DL-114634
Jump v. DPS, DL-114641
Mooney v. DPS, DL-114642
Gattis v. DPS, DL-114643
Dunn v. DPS, DL-114644
Jones v. DPS, DL-114645
Bethtold v. DPS, DL-114696
Hines v. DPS, DL-114727
Robino v. DPS, DL-114756
Williams v. DPS, DL-114-836
White v. DPS, DL-114837
**DPS has filed these 21 appeal cases and they have been consolidated. Any other cases filed on this issue
will most likely be consolidated with them, if still pending.
Upon motion of the licensee, several judges, especially in Oklahoma County, are setting aside license
revocations when it is shown that DPS held the first hearing more than 12 months from the date of arrest when
the delay is due to no fault of the licensee such as request for reset. DPS has said they will appeal each and
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every one that are set aside based on this argument.
Cases are now starting to be held in abeyance on this issue at the district court level. It is now the opinion of
several attorneys, including those at DPS, that the issue is the when the DPS hearing was held, and that at the
district court level, the issue is not waived simply because that hearing is held in abeyance or continued. If that
is the only good issue for the appeal, or the primary issue, then you can hold the case until the matter is
decided. Then, if need be, still set the matter for a hearing on the merits.

OTHER ISSUES

Sealing of District Court
Appeal Records via Motion
for Protective Order under
the Open Records Act

Ober v. DPS
DL-111990
Atty for L: John Hunsucker
Atty for DPS: Brian Morton,
Joanne Horn

Time to File District Court
Appeal

Alem v. DPS
DL-111698
Atty for L: John Hunsucker
Atty for DPS: Joanne Horn
2013 OK CIV APP 105

Probable Cause for APC
when licensee outside of
vehicle when officer arrives

Oller v. DPS
DL-113713
Atty for L: Brian Morton
Atty for DPS: Whitney Herzog
Scimeca

Reading of Implied Consent
in English to non- English
speaking person

Lemus v. DPS
DL-112008
Atty for L: Steve Fabian
Atty for DPS: Mark Bright

DPS’s duty to admit
evidence of driving record
to prove length of
revocation

White v. DPS
DL-113931
Atty for licensee: Josh D Lee
Atty for DPS: Mark Bright
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Licensee agreed to a modified license then
requested that the court issue a protective
order to seal the record from the public
claiming her private interest outweighed
public interest. The trial court (Lucas in
Clev. Co) granted and DPS appealed. COCA
Div. II reversed in 2-1 decision that sealing
of records under ORA should be rare and
Ober’s interest wasn’t enough.
Petition for Cert denied 12/7/15
For Publication
Held: Licensee has 40 days from the date
the Order is mailed by DPS to file because
statute provides for 10 days if mailed
before the 30 days begins, even if licensee
received it in less than 10 days.
No Peition for Cert; mandate issued.
On 11/25/15 COCA Div. II:
APC is not defined by statute and case law
can be interpreted to say a person can be
in actual physical control if the officer had
reason to believe that person had been
driving or otherwise showing control of
the vehicle. In this case, licensee was
standing outside the vehicle in the door
jamb area.
Not for Publication.
App for Cert filed 12/15/15
(as of 4/4, last action was on 1/19/16,
record was received)
Held by COCA: no right to understand if
conscious, law only requires that person is
to be given the notice.
The OK Supreme Court first granted cert,
then recalled the order “as improvidently
granted and the cert be denied.” On
5/11/15
Held by COCA: DPS failed to introduce
evidence of driving record to support the 1
year revocation, so the 6 month revocation
is affirmed. On 10/26/15 Unpublished
Opinion.
Waiting to see if DPS will seek Cert.
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2015 OKLAHOMA CRIMINAL LAW LEGISLATIVE UPDATE
Craig Sutter
Deputy Executive Director
Oklahoma Indigent Defense System
Set forth below is a synopsis of Oklahoma criminal law legislation passed by the
Legislature and signed by the Governor in 2015. You may obtain copies of the following
bills from the Oklahoma State Legislature website oklegislature.gov as follows: 1) type in
the bill number in the “Find Legislation” box and click “Search,” 2) click the “Versions” tab
on the next screen, and 3) click on the “Enrolled (final version)” line. Be sure you select
the “Enrolled” version, as any other version you choose may not reflect the language
contained in the bill’s final form.
Death Penalty
HB 1879

Execution by nitrogen hypoxia. Amends 22 O.S. § 1014; eff. Nov. 1, 2015.

-where execution of a death sentence by lethal injection is held unconstitutional by an
appellate court of competent jurisdiction or is “otherwise unavailable,” then the sentence
is carried out by nitrogen hypoxia
-where execution of a death sentence by lethal injection and nitrogen hypoxia is held
unconstitutional by an appellate court of competent jurisdiction or is “otherwise
unavailable,” then the sentence is carried out by electrocution
-where execution of a death sentence by lethal injection, nitrogen hypoxia and
electrocution is held unconstitutional by an appellate court of competent jurisdiction or is
“otherwise unavailable,” then the sentence is carried out by a firing squad
SJR 31

Ballot measure amending Oklahoma Constitution to empower the Legislature
to designate any method of execution not prohibited by the U.S. Constitution.
State Question No. 776 adding Section 9A to Article II of the Oklahoma
Constitution.

-if passed, deems all state statutes requiring, authorizing, imposing or relating to the death
penalty to be in full force and effect, subject to legislative amendment or repeal by statute,
initiative or referendum
-any method of execution shall be allowed, unless prohibited by the U.S. Constitution
-methods of execution may be designated by the legislature
-a death sentence shall not be reduced on the basis that a method of execution is invalid
-where an execution method is declared invalid, the death sentence shall remain in force
until the sentence can be lawfully executed by any valid method
-death penalty provided for under such statutes shall not be deemed to be, or constitute,
the infliction of cruel or unusual punishment, nor shall such punishment be deemed to
contravene any other provision of the Oklahoma Constitution
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Sentencing and Probation
HB 1518

Justice Safety Valve Act. New law codified at 22 O.S. § 985.1; eff. Nov. 1,
2015.

-when sentencing a person convicted of an offense for which there is a mandatory
minimum sentence of imprisonment, the court may depart from the applicable sentence
if it finds substantial and compelling reasons on the record, after giving due regard to the
nature of the crime, history, and character of the defendant and his/her chances of
successful rehabilitation, the following:
1)
the mandatory minimum sentence is not necessary for the protection of the
public and imposition of the mandatory minimum sentence would result in
substantial injustice to the defendant, and
2)
the mandatory minimum sentence is not necessary for the protection of the
public, and the defendant, based on a risk and needs assessment, is eligible
for an alternative court, a diversion program or community sentencing,
without regard to exclusions because of previous convictions, and has been
accepted to the same, pending sentencing
-the court does not have the discretion to depart from applicable mandatory minimum
sentences where:
1)
the offense is a “nonviolent offense” exception under 57 O.S. § 571
2)
the offense is a sex offense and will require the defendant to register as a
sex offender
3)
the offense involved the use of a firearm
4)
the offense is an 85% crime listed in 21 O.S. § 13.1
5)
the offense involves trafficking in illegal drugs as provided in 63 O.S. §§ 2414 through 2-420
6)
the defendant was the leader, manager or supervisor of others in a
continuing criminal enterprise, or
7)
the offense is a violation of the Oklahoma Antiterrorism Act set forth in 21
O.S. §§ 1268 through 1268.8
-the district court clerk in each county shall submit a report of departures in sentencing to
the clerk of the Oklahoma Court of Criminal Appeals on or before Feb. 1st of each year
-on or before March 1st of each year, the COCA clerk shall make available, in digital
electronic format, a report of the number of departures from the mandatory
minimum each judge in the state makes during the previous calendar year
HB 1855

Deferred sentence - exception to 2-year supervision. Amends 22 O.S. §
991c; eff. Nov. 1, 2015.

-provision permitting option of supervision in the community not to exceed two years now
includes an exception if a petition alleging the violation of any condition of the deferred
judgment is filed during the period of supervision
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SB 412

Violent crimes definitions and additions. Amends 57 O.S. §§ 510.9 and 571;
22 O.S. §§ 18 and 988.2; 47 O.S. § 11-1402; 70 O.S. § 24-101.3; 74 O.S.
§ 150.2; eff. Nov. 1, 2015.

-“non-violent” crime exclusion list in 57 O.S. § 571 redefined as “violent crime” list, with
corresponding changes in other statutes referencing § 571 (e.g. expungement, community
sentencing, electronic monitoring)
-adds the following:
-shooting with intent to kill, assault, battery, or assault and battery with a deadly
weapon or by other means likely to produce death or great bodily harm, as set forth
in 21 O.S. § 652
-bombing offenses set forth in 21 O.S. § 1767.1
-child pornography or aggravated child pornography defined in 21 O.S. § 1021.2,
1021.3, 1024.1 or 1040.12a
-child prostitution as defined in 21 O.S. § 1030
-abuse of a vulnerable adult as defined in 43A O.S. § 10-103
-aggravated trafficking as provided in 63 O.S. § 2-415(C)
-aggravated assault and battery upon any person defending another person from
assault and battery
-human trafficking as provided in 21 O.S. § 748
-terrorism crimes as provided in 21 O.S. § 1268, et seq.
HB 1548

Sentence review - Drug Offender Work Camp. Amends 22 O.S. § 982a; eff.
Nov. 1, 2015.

-under sentencing review, court may modify the sentence of an inmate who was originally
sentenced for a drug charge and ordered to complete the drug offender work camp at the
Bill Johnson Correctional Facility and direct that another sentence be imposed, if the court
is satisfied that the best interests of the public will not be jeopardized
-court shall not impose a deferred sentence
-application for sentence modification pursuant to this provision may be filed and
ruled upon beyond the initial 24 month time period
HB 1630

Notice of Judgment and Sentence. Amends 57 O.S. §§ 37 and 38; eff. Nov.
1, 2015.

-to transfer a defendant from jail to DOC custody, the county shall transmit to DOC, within
three business days after the court orders the judgment and sentence, the judgment and
sentence, or the following:
1)
a Notice of Judgment and Sentence signed by the sentencing judge or court
clerk
-includes name, date of birth, case number, county of conviction,
name of sentencing judgment, crime(s) for which defendant
convicted, the sentence(s) imposed, whether sentences run
concurrently or consecutively, any credit for time served, or
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2)

plea paperwork, Summary of Facts and Sentence on Plea, or Sentencing
After Jury Trial Summary of Facts
-sets forth the form for Notice of Judgment and Sentence
-if documentation is not received by DOC within 3 business days, DOC is not responsible
for the cost of housing the inmate in the county jail until DOC receives the necessary
documentation
-prior to contracting with a private prison operator to provide housing for inmates, DOC
shall sent notification to all county jails in this state that bed space is required to house the
overflow population of state inmates
-upon receiving notification, the sheriff of a county jail is authorized to enter into
agreements with DOC to provide housing for the inmates, with reimbursement for
the cost to be a negotiated per diem rate for each inmate as contracted, but no less
than the rate provided in 57 O.S. § 38 ($27.00 per day)
SB 764

Community sentencing definitions. Amends 22 O.S. §§ 988.2, 988.6 and
988.23; eff. Nov. 1, 2015.

-“local community sentencing system” definition drops phrase “a partnership between the
state and one or more county governments” to read “the use of public and private entities
to deliver services to the sentencing court for punishment of eligible felony offenders under
the authority of a community sentence”
-authorizes each community sentencing planning council to employ a local director and
other personnel to perform duties of the local community sentencing system, subject to
funds
-immunity provision now includes officers and employees of state and local government
agencies, and citizens serving as members of a community sentencing planning council
Competency to Stand Trial
SB 457

Juvenile competency proceedings. New law codified at 10A §§ 2-2-401.1
through 2-2-401.7; eff. Jan. 1, 2016.

-provides for competency proceedings and evaluations for juveniles in delinquency
proceedings under the Oklahoma Juvenile Code
-can be raised by child’s attorney, the D.A. or court
-court may find child incompetent without ordering an evaluation or hearing if DA
and child’s attorney, and at least one of child’s parents, legal guardian or guardian
ad litem agrees
-commenced by filing motion stating the child is incompetent to proceed, and state facts
sufficient to set forth the reasonable basis to conduct a competency evaluation
-within 5 judicial days after motion, court shall make one of following determinations:
child incompetent, or without conducting a hearing that there exists a reasonable
basis to conduct an evaluation, or schedule a hearing, which shall be held within 10
judicial days
-evaluation ordered by court shall be conducted by a credentialed forensic evaluator
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-sets forth qualifications
-evaluator shall file a written competency evaluation report within 30 days after order of
appointment
-report shall address, among other information:
1.
Whether the child is able to understand and appreciate the charges
and their seriousness,
2.
Whether the child is able to consult with an attorney and rationally and
factually assist in his or her defense,
3.
Whether the child can understand and reasonable participate in the
proceedings,
4.
If the answer to question 1, 2 or 3 is no, whether the child can attain
competency within a reasonable time pursuant to the act if provided
with a course of treatment, therapy, or training,
5.
Whether the child poses an imminent threat to the life or safety of him
or herself or others, and
6.
Whether the child is mentally ill or is a minor in need of treatment as
defined by the inpatient Mental health and Substance Abuse
Treatment of Minors Act
-hearing shall be conducted no more than 15 judicial days after receiving the report
-if court determines by a preponderance of the evidence the child is competent to proceed,
proceedings shall resume
-if court determines that child is incompetent to proceed and cannot attain
competency within period of time under 10A O.S. § 2-2-401.7(C)(3)(a), the court
shall dismiss the petition without prejudice, and either:
-refer the matter to DHS and request a determination whether a deprived
action should be filed, or
-refer the matter to the DA for consideration of initiating a Child in Need of
Supervision or Minor in Need of Mental Health and Substance Abuse
Treatment
-the § 2-2-401.7(C)(3)(a) time period provides no child shall be required to
participate in competency attainment services for longer than required to attain
competency, meaning:
-if services are provided, child shall not participate in those services for a
period exceeding 6 months, or upon the child’s 18th birthday, or up to the
child’s 19th birthday if ordered by the court to complete the 6 months of
treatment, if child charged with an act that would be a misdemeanor if
committed by an adult
-if act would have been a felony if committed by an adult, the time period is
12 months
-provides for submission of reports to court
-if the court determines the child is incompetent to proceed but may likely attain
competency, the court shall stay proceedings and order the child to receive services
designated to assist the child in attaining competency, based upon
recommendations in the report, unless court makes specific findings that
recommended services aren’t justified
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-services ordered to be provided in the least-restrictive environment
-if court determines the child is not making progress toward competency, or is so
uncooperative that attainment services cannot be effective, it may order a change in setting
or services that would help the child attain competency within the relevant period of time
-if the court determines that child has not or will not attain competency within the
relevant period of time, the court shall dismiss the delinquency charge without
prejudice
SB 715

Treatment delayed until bed space available. Amends 22 O.S. §§ 1175.3,
1175.6a and 1175.7; eff. May 11, 2015.

-competency evaluation can now be conducted by a qualified forensic examiner designated
by DMHSAS to perform competency evaluations
-upon court’s finding that a person is incompetent because the person requires treatment
under title 43A, 22 O.S. § 1175.6a amended to specifically require the court to order
DMHSAS to provide treatment, therapy or training which is calculated to allow the person
to achieve competency
-DMHSAS may designate a willing entity to provide competency restoration services
on behalf of the Department, provided the entity has qualified personnel
-court shall further order DMHSAS to take custody of the individual as soon as a
forensic bed becomes available, unless both the Department and the county jail
where the person is held determine that it is in the best interests of the person to
remain in the county jail
-competency restoration services shall begin within a reasonable period of time after
the court has determined that the person is not competent to stand trial
-the person shall remain in the custody of the county jail until such time as the
Department has a bed available at the forensic facility unless competency
restoration services are provided by a designee of the Department, in which case
custody of the person shall be transferred to the Department
-removes language previously found under 22 O.S. § 1175.7authorizing the court to
commit an incompetent person to any “other appropriate state agency, if the court, after
the hearing provided in Section 1175.4 of this title, determines that such commitment is
necessary for the effective administration of the treatment ordered, or if the court
determines that the defendant is dangerous to self or society as a result of being a person
requiring treatment as defined by Title 43A of the Oklahoma Statutes”
-clarifies that the court may not commit the incompetent person to DMHSAS
custody unless the person is a person requiring treatment defined by Title 43A
Sex Offenses
HB 1047

85% crime definitions expanded, statute of limitations modified. Amends 21
O.S. §§ 13.1 and 152; eff. Nov. 1, 2015

-1st degree rape as provided for in 21 O.S. § 1115 under 85% list expanded to include rape
as provided for in Sections 1111 and 1114
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-child pornography now includes “aggravated child pornography,” adding additional cites
to 21 O.S. § 1024.2 (purchase, procurement or possession of child pornography) and §
1040.12a (aggravated possession of child pornography)
-statute of limitation providing for commencement within 12 years of discovery of crime
amended to include cite to 21 O.S. § 1040.12a
- penalty for violation of 21 O.S. § 1024.2 increased from 5 to 20 years and fine increased
to amount not exceeding $25,000
SB 637

Rape, lewd or indecent proposal definitions expanded. Amends 21 O.S. §§
1111, 1111.1 and 1123; eff. Nov. 1, 2015

-definitions for rape, rape by instrumentation and lewd/indecent proposal expanded to
include where victim is 19 years of age or younger and in the legal custody of a state
agency, federal agency or tribal court and engages in prohibited conduct with a foster
parent or foster parent applicant
SB 167

Sex offender safety zone list expanded. Amends 21 O.S. § 1125; eff. Nov.
1, 2015.

-“park” definition expanded to include outdoor public recreational areas operated or
supported in whole or in part by tribal governmental authorities
-2,000 foot radius around parks operated or supported by homeowners’ associations
further clarified
Human Trafficking
HB 1006

Human trafficking added to wiretap list. Amends 13 O.S. § 176.7; eff. Nov.
1, 2015.

-adds to list of crimes allowing wiretap request by A.G. the trafficking of humans for labor
or commercial sex, as defined in 21 O.S. § 748, pandering of humans for sex as provided
in 21 O.S. § 1081 and the prostitution of a child as defined in 21 O.S. § 1030
SB 721

Child trafficking definitions. Amends 21 O.S. § 865; eff. Nov. 1, 2015.

-defines “advertising” or “advertisement” as any communication that originates within this
state by newspaper, periodical, telephone book listing, outdoor advertising sign, radio,
television or any communication that is disseminated through the use of a computer or
related electronic device
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HB 1078

Further child trafficking definitions and DHS referral. Amends 10A O.S. §§
1-1-105, 1-4-203, 1-4-704, 1-4-807, 1-4-811, 1-7-101, 1-7-105, 1-7-106, 1-9107, 1-9-107, and 1-9-116; new law codified at § 1-9-123; eff. Nov. 1, 2015.

-as it relates to child trafficking prevention by DHS, defines “trafficking in persons” as sex
trafficking or severe forms of trafficking in persons set forth in 22 U.S.C. § 7102
-“sex trafficking” defined as recruitment, harboring, transportation, provision or
obtaining person for purpose of commercial sex act
-“severe forms of trafficking in persons” defined as sex trafficking where commercial
sex act induced by force, fraud or coercion, or where person is not 18 years of age,
or recruitment harboring, transportation, etc. of a person for labor or services
through use of force, fraud, or coercion
-DHS, in consultation with state and local law enforcement, juvenile justice systems, health
care providers, education agencies and organizations, shall establish policies and
procedures for identifying, documenting and determining appropriate services for children
and youth at risk of sex trafficking
-DHS shall report to law enforcement authorities immediately or within 24 hours after
receiving information of a child or youth identified as being a sex trafficking victim
Domestic Abuse
HB 1350

VPO eligibility and stalking definition/punishment expanded. Amends 21
O.S. § 1173; 22 O.S. §§ 40, 40.2 and 40.3; eff. Nov. 1, 2015.

-in addition to second act of stalking with 10 years of completion of sentence for prior
stalking conviction, where person has a prior stalking conviction, and after being served
with a protective order prohibiting contact with an individual, and without consent knowingly
makes contact with that individual, is guilty of a felony punishable by imprisonment not
exceeding 5 years and/or a fine not less than $2,500 (previously not more than $2,500)
-increase in fine applies to original definition
-general fine for stalking within 10 years of completion of sentence for prior conviction
under stalking statute increased to not less than $5,000
-definitions for statutes pertaining to VPO for rape or forcible sodomy victims expanded to:
-assault and battery with a deadly weapon as provided in 21 O.S. § 652
-kidnapping as provided in 21 O.S. §§ 741 and 745
-“sex offenses” as defined as:
-sexual assault as provided in 21 O.S. § 681
-human trafficking for commercial sex as provided in 21 O.S. § 748
-sexual abuse or exploitation by a caretaker as provided in 21 O.S. § 843.1
-child sexual abuse or exploitation as provided in 21 O.S. § 843.5
-permitting sexual abuse of child as provided in 21 O.S. § 852.1
-incest as provided in 21 O.S. § 885
-forcible sodomy as provided in 21 O.S. § 888
-child stealing for purpose of sexual abuse or exploitation as provided in 21
O.S. § 891
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-indecent exposure or solicitation of minors as provided in 21 O.S. § 1021
-procuring, producing, distributing of possessing child porn as provided in 21
O.S. §§ 1021.2 and 1024.2
-parental consent to child porn as provided in 21 O.S. § 1021.3
-aggravated possession of child porn as provided in 21 O.S. § 1040.12a
-distributing obscene material or child porn as provided in 21 O.S. § 1040.13
-offering or soliciting sexual conduct with a child as provided in 21 O.S. §
1040.13a
-procuring a child for prostitution or other lewd acts as provided in 21 O.S.
§ 1087
-inducing a child to engage in prostitution as provided in 21 O.S. § 1088
-lewd or indecent proposals or acts to a child or sexual battery as provided
in 21 O.S. § 1123
-amends provisions providing for VPOs similar to protective orders in domestic cases to
include sex offenses, kidnapping or assault and battery with a deadly weapon
SB 726

Integrated Domestic Violence Docket. New law codified at 22 O.S. §§ 60.30
and 60.31; eff. Nov. 1, 2015.

-the Administrative Office of the Courts shall administer a 5-year pilot program in counties
with a population exceeding 500,000, which may consist of implementation of an integrated
domestic violence docket to combine, where appropriate, proceedings related to divorce,
child custody, domestic violence, protective orders, and criminal and juvenile court cases
-any governmental entity in a county that receives sufficient funds to implement such
program may establish a family justice center to assist victims of domestic violence, sexual
assault, elder or dependent adult abuse and stalking to ensure victims of abuse are able
to access all needed services in one location to enhance victim safety and increase
offender accountability
-family justice centers shall comply with all applicable laws and regulations of state,
and may include, but not be limited to, participation of law enforcement, the
prosecuting authority, and an Attorney General certified victim services agency
-programs may begin Jan. 1, 2016
Controlled Dangerous Substances
HB 1574

Trafficking penalties amended for two or more violations. Amends 63
O.S. § 2-415; eff. Nov. 1, 2015.

-where person previously convicted of two or more violations of trafficking section or
any provision of the CDS Act which constitutes a felony, or a combination of such
violations arising out of separate and distinct transactions, range of punishment
amended to not less than 20 years to life imprisonment (currently LWOP), provided that
if the person has been previously convicted of two or more drug trafficking violations,
punishment is LWOP
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HB 1616

Failure to disclose prescription of a CDS from another practitioner; new
substances added to CDS list. Amends 63 O.S. §§ 2-103, 2-105, 2-204,
2-208, 2-210, 2-315 and 2-407; eff. Aug. 20, 2015.

-violation of Act to knowingly fail to disclose the receipt of a CDS or a prescription for a
CDS of the same or similar therapeutic use from another practitioner within the previous
30 days
-added to Schedule I: methoxetamine; 1-methylazepanyl; phenyl, or halophenyl group
of naphthoylindoles, naphthylmethylindoles, naphthoylpyrroles, naphthylideneindenes,
phenylacetylindoles, cyclohexylphenols, benzoylindoles, cyclopropoylindoles; certain
indole amides, indole esters, adamantanoylindoles, carbazole ketone, and
benzimidazole ketone
-hydrocodone with another active ingredient removed from Schedule III
-suvorexant added to Schedule IV
HB 2154

Katie and Cayman’s Law - clinical trials involving cannabidiol to treat
certain conditions. Amends 63 O.S. § 2-101; new law codified at 63 O.S.
§§ 2-801 through 2-804; eff. April 30, 2015.

-excludes from definition of “marihuana”:
1)
cannabidiol derived from the seeds or mature stalk of the marihuana plant
2)
for persons 18 years of age or younger participating in a clinical trial to
administering cannabidiol for treatment of severe forms of epilepsy,
Lennox-Gastaut syndrome, Dravet Syndrome or other severe form of
epilepsy
3)
industrial hemp, from the plan Cannabis sativa L. with a delta-9
tetrahydrocannabinol concentration of not more than 0.3% on a dry weight
basis not grown in the state but shipped to Oklahoma as provided in
statute
-provides procedure and process for clinical trials and related research involving
cannabidiol
-OBNDD, State Board of Health and Oklahoma State Regents for Higher
Education to promulgate rules to implement the provisions of the act
Motor Vehicles
HB 1965

Texting while driving. New law codified at 47 O.S. § 11-901d; eff. Nov. 1,
2015.

-“Trooper Nicholas Dees and Trooper Keith Burch Act of 2015"
-unlawful to operate a motor vehicle on any street or highway while using a hand-held
electronic communication device to manually compose, send or read an electronic text
message while vehicle is in motion
-fine of not more than $100
-no record or point assessment on DPS traffic record
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-exception where cell phone or electronic device used for the sole purpose of
communicating regarding an imminent emergency situation with the following:
emergency response operator, hospital physician’s office or health clinic, ambulance
provider, firefighting service or law enforcement agency
-provides definitions for cellular telephones, compose, send, read, electronic
communication device and text message
SB 183

Use of mobile phone while operating a commercial vehicle. Amends 47
O.S. §§ 6-205.2 and 11-901c; eff. Nov. 1, 2015.

-“operate” means operating on a street or highway, including while temporarily
stationary because of traffic, a traffic control device or other momentary delays
-“operate” does not include when the driver of a commercial motor vehicle has
moved the vehicle to the side of or off a street or highway and has halted in a
location where the vehicle can safely remain stationary
-prohibits use of hand-held mobile telephone while operating a commercial motor
vehicle
-exceptions include use to communicate with law enforcement or other
emergency services
-violation still a misdemeanor punishable by fine of $500
HB 2179

Provisional drivers’ licences. Amends 47 O.S. §§ 6-101, 6-110 and 6-212;
eff. Nov. 1, 2015.

-provisional license definitions amended to include operators of commercial motor
vehicles
-provisional licence definitions further amended to include driving “during the scope and
course of their employment”
SB 372

Riding motorcycle without a license. Amends 47 O.S. § 6-303; eff.
January 1, 2016.

-any person driving a motorcycle or motor-driven cycle on public roads, streets,
highways, turnpikes or other public place without proper endorsement on a current
state-issued license shall be guilty of a misdemeanor
-person charged with violation may request a 6-month deferral to obtain proof of
successful completion of a Motorcycle Safety Foundation rider course approved
by DPS and proper motorcycle endorsement on the person’s valid driver license
-upon presenting court with proof of satisfaction of both requirements within
deferral period, offender shall be entitled to dismissal of charge, and may be
subject to reduced payment of court costs and fine
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Assault and Battery
SB 55

Expanded definition of assault and battery on an officer. Amends 21 O.S.
§§ 649 and 650; eff. Nov. 1, 2015.

-modifies definition of A & B and aggravated A & B on officer to include any attempt to
reach for or gain control of the firearm of any police officer, sheriff, deputy sheriff,
highway patrol, corrections personnel, or any peace officer employed by any state or
federal governmental agency
HB 1318

A & B on off-duty officer - relating back to while on-duty. Amends 21 O.S.
§ 649; eff. Nov. 1, 2015.

-if an officer is off-duty, and the nature of the assault or assault and battery relates back
to, or in any manner or circumstance has to do with, his/her official position as a law
enforcement officer, then it shall fall within the meaning of “in the performance of his or
her duties” as an officer
Jails and Prisons
SB 578

Long-term facilities for terminally ill or progressively debilitated inmates.
Amends 63 O.S. § 1-849; eff. Nov. 1, 2015.

-requires DOC to promulgate rules and procedures to allow eligibility of certain
offenders to be considered for parole to a private stand-along long-term care facility for
any offender deemed by DOC to be either terminally ill or progressively debilitated as
defined by the medical profession
-terminally ill means condition that reasonably may be expected to result in death
with 24 months
-DOC will create a list of offenders eligible for parole to the private, stand-alone, longterm care facility, which will be provided to the Pardon and Parole Board
-inmates sentenced to death, LWOP or violent offenses listed in 57 O.S. § 571
ineligible
Juveniles
SB 269

Community intervention center holding juveniles. Amends 10A O.S. § 27-305; eff. Nov. 1, 2015.

–community intervention centers may receive and hold juveniles for whom detention is
appropriate and available pending transportation by law enforcement to a detention
facility, provided that custody by law enforcement shall not be relinquished to the
community intervention center until detention eligibility and bed availability are
determined by the designated detention screener and an order for detention is issued
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Parole
HB 2187

Electronic monitoring by Pardon and Parole Board. Amends 57 O.S. §§
510.9 and 510.10; eff. Nov. 1, 2015.

-clarifies ineligibility of offenders for electronic monitoring where convicted of a violent
offense within the previous 10 years pursuant to 57 O.S. § 571
-availability of electronic monitoring extended to the Pardon and Parole Board and its
probation officers
SB 38

Medical parole revisions. Amends 57 O.S. § 332.18; eff. Nov. 1, 2015.

-eligibility for medical parole regarding threat to public changed to “an unreasonable”
threat to public
-in event that due to changes in medical condition granted medical parole, or for other
reasons, it is determined that continuation of medical parole presents an increased risk
to the public, the parolee shall be subject to parole revocation
-DOC to follow revocation procedure for violators of parole set forth in 57 O.S. §
516
Alcohol
HB 1806

Search warrant - breath/blood test. Amends 47 O.S. § 753; eff. Nov. 1,
2015.

-provision requiring that no breath, blood saliva or urine test be given if a conscious
person under arrest refuses to submit to test unless officer has probable cause to
believe person has caused death or serious physical injury is amended to allow testing
anyway upon the issuance of a search warrant
-DPS shall immediately reinstate the person’s driving privilege (having been revoked
under section) if 1) the arrested person was required to submit to testing of blood or
breath pursuant to a search warrant despite refusal to submit to test and 2) DPS
receives a test report reflecting the arrested person did not have any measurable
quantity of alcohol, other intoxicating substance or combination in person’s blood or
breath
SB 178

Provision prohibiting possession or consumption of low-point beer by
person under 21 extend to any intoxicating beverage. Amends 37 O.S. §
246; eff. Nov. 1, 2015.

-prohibition against consumption of possession with intent to consume low-point beer
by a person under 21 years of age under 37 O.S. § 246 is expanded to include “any
intoxicating beverage”
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HB 1494

Board of Tests for Alcohol and Drug Influence - screening tests. Amends
47 O.S. § 759; eff. Nov. 1, 2015.

-Board shall promulgate rules adopting uniform standards and conditions and rules
approving devices, equipment, methods, procedures, techniques, and records for
screening tests administered for purpose of determining presence or concentration of
alcohol or any other intoxicating substance in a person’s blood, breath, saliva or urine
-such screening tests shall be performed in compliance with the rules adopted by
the board
Firearms and Knives
SB 234

Off-duty officers and concealed firearms. Amends 21 O.S. §§ 1289.23
and 1289.8; eff. Nov. 1, 2015.

-clarifies status of off-duty officers carrying concealed weapons
HB 1911

Knives. Amends 21 O.S. § 1272; eff. Nov. 1, 2015.

-removes from the definition of “unlawful carry” switchblade knives, knives having a
blade which opens automatically by hand pressure applied to a button, spring or other
device in the handle of the knife
HB 1460

Knives in school. Amends 21 O.S. § 1289.24; eff. Nov. 1, 2015.

-statute providing for preemption of municipal ordinances or other political subdivisions
to include knives
-public or private schools may create a policy regulating the possession of knives on
school property or school buses or vehicles used by the school for transportation
SB 164

Self-Defense Act - handgun license exclusion for certain offenses
extended. Amends 21 O.S. § 1290.10; eff. Nov. 1, 2015.

-preclusive period for misdemeanor conviction related to illegal drug use or possession
is 10 years from the date of completion of a sentence, meaning the day an offender
completes all incarceration, probation, and parole pertaining to the sentence
HB 2014

Self-Defense Act - school personnel. Amends 21 O.S. §§ 1277 and
1280.1; new law codified at 70 O.S. § 5-149.2; eff. May 12, 2015.

-board of education of a school district may adopt a policy pursuant to act to authorize
the carrying of a handgun onto school property by school personnel specifically
designated by the board, provided:
1) the person possesses a valid armed security guard license provided by 59
O.S. § 1750.1, or
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2) the person holds a valid reserve peace officer certification provided by 70 O.S.
§ 3311
SB 525

Self-Defense Act - DOC employees. Amends 21 O.S. § 1277; 57 O.S. §
21; eff. Nov. 1, 2015.

-permits DOC employees with a valid handgun license to keep a firearm in a vehicle on
property set aside for parking at any state-owned prison facility, provided the employee
provides annual notice to DOC of the brand, name, model, serial number and owner ID
of the firearm, the firearm is secured and stored in a locked metal storage container in
the vehicle, secured by a lockable chain or cable
HB 1391

Self-Defense Act - online training. Amends 21 O.S. § 1290.12; eff. May 1,
2015.

-permits training through interactive online firearms safety and training course available
electronically via the internet approved and certified by the Council on Law Enforcement
Education and Training
Law Enforcement Officers
SB 362

Videoing police. Amends 21 O.S. § 540; eff. Nov. 1, 2015.

-obstructing a public officer excludes recording the activity of law enforcement in a
public area, as long as the recording activity does not delay or obstruct the law
enforcement agent in his/her duties
SB 11

Affiliate task force agents assisting OSBI. Amends 74 O.S. § 150.7; eff.
Nov. 1, 2015.

-authorizes the OSBI director to enter into local cooperative agreements with local law
enforcement agencies to appoint affiliate task force agents to assist the OSBI in
investigation of major crimes under the bureau’s jurisdiction
-agents shall be employees and commissioned law enforcement officers of the
local law enforcement agency and not a bureau employee
-agents shall have general peace officer powers and authority to arrest persons
throughout the state while serving as agent
Aircraft
SB 62

Lasers. Amends 21 O.S. § 1992; eff. Nov. 1, 2015.

-knowingly aiming a laser pointer beam at an aircraft in flight or flight path of aircraft a
misdemeanor
-fine not exceeding $100
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-second/subsequent violation misdemeanor punishable by jail not exceeding 6
months and/or fine not exceeding $500
-exempts authorized individual in conduct of research by aircraft manufacturer, FAA or
person authorized by FAA, members of Dept. of Defense or Homeland Security acting
in official capacity, or individual using laser emergency signaling device
-expands definition of laser or laser pointer
Juries
HB 1477

Electronic jury management system. Amends 22 O.S. §§ 359, 360, 591
and 633; 38 O.S. §§ 18 through 23 and 28; new law codified at 38 O.S. §
18.2; eff. May 4, 2015.

-authorizes use of electronic jury management system
-clerk of the court shall manage the jury selection process under the supervision and
control of the presiding or chief judge, or designee
-system utilized to randomly draw a sufficient number of names from the source list
provided by the AOC
-system may be utilized to prepare jury service summons and cause same to be mailed
-system used to randomly select names of prospective jurors for assignment to a
specific trial or grand jury
-use of system shall not be grounds for a challenge to a juror based on a material
departure or irregularity from the requirements prescribed by law
-system used for creation and maintenance of all records and documents necessary to
summon, qualify, manage and pay jurors for service
-utilized to select and summon multicounty grand jurors
-when used, laws relating to use of a jury wheel, paper ballots drown from jury
wheel shall not apply
-in lieu of a local plan adopted pursuant to 38 O.S. § 18.1, each district court may utilize
an approved electronic jury management system authorized by the Administrative
Director of the Courts for the random selection of grand and petit jurors and for the
general administration of the jury process
Abortion
HB 1721

Oklahoma Unborn Child Protection from Dismemberment Abortion Act.
New law codified at 63 O.S. §§ 1-737.8 through 1-737.16; eff. Nov. 1,
2015.

-prohibits specified abortion procedures
-in addition to injunctive relief and civil damages, violation of act provides for
imprisonment not exceeding 2 years, and/or fine of $10,000
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SB 642

Preservation of fetal tissue. Amends 63 O.S. § 1-740.4b; new law
codified at 63 O.S. §§ 1-749 and 1-749.1, 1-750; eff. Nov. 1, 2015.

-new felony added of intentionally causing, aiding, abetting or assisting an
unemancipated minor to obtain an abortion without the consent required by 63 O.S. §
1-740.2
-provides for procedure to preserve fetal tissue resulting from abortion performed on
minor less than 14 years of age
-failure to follow procedure a felony
-intentionally, knowingly or recklessly violating any provision of act, 63 O.S. § 1-729a et
seq. or any rule ore regulation adopted per 63 O.S. § 1-729a et seq. a felony
Expungement
HB 1263

Fee reimbursement where expungement based on DNA evidence.
Amends 22 O.S. § 19; 74 O.S. § 150.12; eff. Nov. 1, 2015.

-where expungement based on 22 O.S. § 18(A)(3) (factual innocence established by
DNA evidence), court shall order reimbursement of all filing fees and court costs
incurred as a result of filing the expungement request
-$150 fee for presentation to OSBI of expungement order also waived if based
on DNA evidence
Municipal Court
SB 111

Jury trial entitlement on appeal to district court. Amends 11 O.S. § 27129; eff. Nov. 1, 2015.

-entitlement to a jury trial on appeal of judgment in municipal court raised from $200 to
$500
Insurance
SB 439

Adjusters. Amends 36 O.S. §§ 6205, 6214, 6216.2, 6218, 6220 and
6220.1; eff. Nov. 1, 2015.

-numerous new requirements imposed on insurance adjusters
-unlawful for any person, firm, association, company or corporation to act as an adjuster
without first obtaining a license pursuant to the Insurance Adjusters Licensing Act
-violation a misdemeanor
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THE OCDLA ANNUAL AWARDS
This is a reminder that the Oklahoma Criminal Defense Lawyers Association is now
accepting nominations for its annual awards. These awards are prestigious and represent
acknowledgment by our peers of superior work in criminal defense advocacy. The awards open
for nomination are:

THE CLARENCE DARROW AWARD
Clarence Darrow was born in Ohio in 1857. After being admitted to the bar in 1878, he
became a small-town lawyer for nine years. During WWI, Darrow defended anti-war activists
and was critical of The Espionage Act which at that time was used to stifle anti-war activities.
Darrow's magnificent and tenacious advocacy is illustrated in his famous cases such as the
Scopes Monkey Trial and the Leopold-Loeb Murder Trials. A 1936 FBI memo to Clyde Tolson,
aide-de-camp to J. Edgar Hoover, gave Mr. Hoover some quotes that Clarence Darrow had made
in an article entitled Attorney for the Defendant. It was suggested that Mr. Hoover could use
these quotes in speeches to point out how unscrupulous criminal defense lawyers foster
disrespect for the law and influence crime conditions.
The Clarence Darrow Award recognizes the efforts of an individual who has, during the
year, exemplified the zealous advocacy in criminal cases that befits the namesake of the award.
It is in the deeds and spirit of Clarence Darrow that this award is given each year. The only
qualification is that the events upon which the nomination is based must have taken place during
the current year.

THE LORD THOMAS ERSKINE AWARD
Lord Thomas Erskine, Lord Chancellor of the United Kingdom, was a Scotsman and the
third son of Henry David Erskine, the Tenth Earl of Buchan. Lord Erskine was educated at the
Royal High School of Edinburgh and later at Trinity College, Cambridge. He was called to the
bar in 1778, and became a strong advocate and defender of popular liberties and constitutional
rights. His defense of Thomas Paine cost him his post of Attorney General to the Prince of
Wales.
The Lord Thomas Erskine Award is bestowed to honor a member of the Oklahoma
criminal defense bar who has, over the years, steadfastly placed the preservation of personal
liberties over his or her own personal gain or reputation. The award is intended to recognize
these qualities during an attorney's career or lifetime and is not limited to any particular activities
in any given year. The cumulative nature of this award, in addition to its prestige, precludes
bestowment automatically every year. Thus, although nominations may be received for this
award, it may or may not be bestowed in any given year.
33

THE THURGOOD MARSHALL APPELLATE ADVOCACY AWARD
Thurgood Marshall, the grandson of a slave, was born in 1908 in Maryland. In 1930,
Marshall desired to attend law school in his hometown but was denied admission to the
University of Maryland Law School because of the school's segregation policy. This event had a
dramatic influence on his future professional life. Marshall sought admission to, and was
accepted at, Howard University where he graduated from law school in 1933. In 1934, he began
his association with the NAACP. In 1954, he dismantled public school segregation in the
spectacular 1954 victory of Brown v. Board of Education of Topeka. He later desegregated
graduate schools with his victory in McLaurin vs. Oklahoma State Regents. As a judge on the
United States Court of Appeals for the Second Circuit, he issued 112 opinions, all of which were
upheld before the United States Supreme Court. As Solicitor General of the United States, he
won 14 of 19 cases argued before the United States Supreme Court. In 1967, Marshall became
the first African-American appointed to the United States Supreme Court. He was often the lone
voice of dissent against the death penalty (although accompanied frequently by Justice Brennan)
and always spoke for voiceless Americans in his opinions. He died in 1993.
The only qualification for the Thurgood Marshall Appellate Advocacy Award is that the
nominee must be the appellate attorney of record in the decision(s) that form the basis for the
nomination. However, there is no requirement that the decision must have occurred within the
current year.

NOMINATION PROCEDURE & DEADLINE
DEADLINE: FOR NOMINATIONS IS FRIDAY, June 3, 2016, at 5:00 p.m.
Nominations must be submitted in writing in any of the following ways:
BY MAIL: OCDLA, P.O. Box 2272, Oklahoma City, OK, 73101.
BY FAX: 405.212.5024 (Attention Awards Committee)
BY E-MAIL: To Brandon Pointer, Administrator, bdp@for-the-defense.com.
NOTE: These awards are intended to honor any Oklahoma lawyer in the categories listed and
are not limited to members of the OCDLA, either with regard to nominations or receiving any
award. The OCDLA does not hold a monopoly on good criminal defense work.
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The 2016

Patrick A. Williams
Criminal Defense Institute
&

OCDLA Annual Meeting
June 23 & 24, 2016
Hard Rock Hotel & Casino
Tulsa, OK
The OCDLA proudly announces the 2016 Patrick A. Williams Criminal Defense
Institute & OCDLA Annual meeting is back at the Hard Rock Hotel & Casino, Tulsa.
Come join us for some outstanding CLE & all around good time.
The awards presentation dinner will take place on Thursday evening of the
Institute. Dinner will be served along with a sponsored happy hour, followed by a cash
bar. OCDLA leadership will also conduct its annual meeting prior to the awards
presentation..
Awards eligibility period is from June 1, 2015 to June 1, 2016.
Cutoff date for nominations is June 3, 2016 @ 5:00pm.
For more info on the awards & past award winners please visit www.ocdlaoklahoma.com
Please send nominations to:
Mail: OCDLA
PO Box 2272
OKC, OK 73101-2272

Email:

bdp@for-the-defense.com

Fax:

405-212-5024

MCLE Credit
•

OK - 12 Hours, includes 1 hour ethics

Location
The Hard Rock Hotel Tulsa has a room rate of $111.00 for the CDI. This rate is good until June 4th.
Room reservations can be made by calling 1-800-760-6700 or online @
www.hardrockcasinotulsa.com. Use Group Code: CDIJUNE2016 --visit OCDLA website for
direct link

Visit www.OCDLAOKLAHOMA.com to register or mail this ad with payment to:
OCDLA, PO BOX 2272, OKC, OK 73101
FOR MORE INFO: Email: bdp@for-the-defense.com or call the OCDLA: 405-212-5024

2016 CRIMINAL DEFENSE INSTITUTE SCHEDULE
Thursday, June 23
Main Session
8:00 - 8:30 am

8:30 - 9:20 am
9:20 - 10:10 am
10:20 - 11:10 pm
11:00 - 12:00 pm
Lunch On Your Own

Welcome
Al Hoch, Jr., OCDLA President; Bob Ravitz, Chief Public Defender OK
County; Rob Nigh, Chief Public Defender Tulsa County;
Joe Robertson, OIDS Executive Director
Fetal Alcohol Spectrum Disorder(FASD): Why it is important to your case.
William Edwards, LA County Public Defenders Office & Melissa Sublett Esq.
Substance Abuse & Effect on the Brain & Behavior-Including 2nd Hand Exposure
Craig Stevens, PhD., Tulsa OK
The Role of Mitigation in the Felony Case
Michelle Wydra, New Orleans, LA
Effective Use of the Evidence Code
Rob Nigh, Jr., Chief Public Defender, Tulsa County

BREAKOUT SESSIONS
Track 1
1:30 - 2:20pm
2:20 - 3:10pm
3:20 - 4:10pm
4:10 - 5:00pm

Use Of The Expert In A FASD Case
William Edwards, LA County Public Defenders Office
Avoiding Common Mistakes In Criminal Cases
Kent Bridge, Oklahoma City
State & Federal Case Update
Stuart Southerland & Berry Derryberry ,Tulsa
Search & Seizure
Kent Bridge, Oklahoma City

Track 2
1:30 - 2:20pm
2:20 - 3:10pm
3:20 - 4:10pm
4:10 - 5:00pm

How To Be Successful at DPS. DPS Update & DUI Law Update
Brian Morton, Norman
TED Talks-DUI TIPS From The Young Guns
Nick Lee,OKC, Jason Edge & Melanie Lander Tulsa
Bring Your File: Q & A Session
Nick Lee, Jason Edge, Melanie Lander, James Willson(Military Issues)
JP Longacre(Rural perspective)
Your Client's Understanding Of The Plea
Jill Webb & Rob Nigh Jr., Tulsa Co. PD's Office

Friday, June 24th
8:00 - 8:30am
8:30 - 9:20am
9:20 - 10:10am
10:20 -11:10pm
11:10 -12:00pm

Welcome
How Digital Data Can Help My Case
Donavan Forrow, Alias Forensics, OKC
"Is The Government Really Doing Digital Forensic Work?"
Donavan Forrow, Alias Forensics, OKC
What The Jail Shares With The DA About Your CLient's Media Use & Jail Visits
Douglas Parr, Oklahoma City
New Externship Program & Ethical Considerations For Your Practice*
OCU, OU, & Tulsa Law School Representatives Will Present.

***CDI SPEAKER PREVIEW***
OKLAHOMA CRIMINAL DEFENSE LAWYERS ASSOCIATION
CRIMINAL DEFENSE INSTITUTE
JUNE 23- 24, 2016
HARD ROCK HOTEL AND CASINO, CATOOSA, OK
Date:

Thursday, June 23, 2016

Time:

9:20 am – 10:10 am

Title:

Pharmacological Exculpation or Mitigation: The Effects of Drugs on the Brain and
Behavior

Speaker:

Craig W. Stevens, Ph.D.
Professor of Pharmacology
OSU-Center for Health Sciences
College of Osteopathic Medicine
1111 W 17th Street
Tulsa, OK 74107-1898

Legal and illegal drug use in America is greater than in any other country in the world. Drug use
is linked to crime and many criminal cases involve drug abuse and drug addiction. After a brief
review of voluntary and involuntary intoxication, the principles of drug pharmacokinetics and
drug testing will be introduced. The most common drugs affecting the brain and behavior will
be reviewed, and their mechanisms of actions explained. Special emphasis will be made on
chronic drug use, as long-term changes are noted in brain and behavior with such use. Specific
criminal cases will be summarized and closing comments will emphasize the importance of
involving drug experts in criminal defense cases for exculpation or mitigation purposes.
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***CDI SPEAKER PREVIEW***
TITLE OF PRESENTATION

Neurocognitive and Neurobehavioral Difficulties Underlying Criminal
Behavior in FASD: The Importance of Documenting Prenatal Alcohol Exposure
through Documentation and Interviews
William J. Edwards, Deputy Public Defender
Los Angeles County, California
Board of Directors, The National Organization on fetal Alcohol Syndrome

In 2012, the American Bar Association passed a resolution i advocating for “training to
enhance awareness of [Fetal Alcohol Spectrum Disorder (FASD)] and its impact on individuals in
the child welfare, juvenile justice, and adult criminal justice systems and the value of collaboration
with medical, mental health, and disability experts.” The resolution further urged “the passage of
laws, and adoption of policies at all levels of government that acknowledge and treat the effects of
prenatal alcohol exposure and better assist individuals with FASD.”
The need for increased awareness of prenatal alcohol exposure (PAE) and the difficulty in
establishing the “maternal alcohol history” was endorsed in another resolution passed by the
Canadian Bar Association in 2013. In this resolution, the Canadian Bar urged the Federal
Government to amend the criminal code so that the diagnostic requirement for evidence of PAE
may be waived by the court if there was a good reason such evidence is unavailable.
This lecture will describe the difficulties in establishing the maternal alcohol history when
the birth mother is in denial of alcohol use or is unavailable. It will also explain how to establish
the “maternal alcohol history” through interviews of family members and review of
documentation. It will also discuss the stigma and fear in revealing such information.

i

American Bar Association Resolution on Fetal Alcohol Spectrum Disorder, August 7, 2012.
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Patrick A. Williams
Criminal Defense Institute
Hard Rock Hotel and Casino, Catoosa, OK
June 23 & 24, 2016

Full Name: ________________________________________________OBA#:__________

Address: ____________________________________________State and Zip: __________

Phone: __________________________Email: ____________________________________

REGISTRATION FEES
OCDLA Members:

$ 200.00_____

NON Member:

$ 250.00 _____

Printed Resource Materials (3Ring Binder):

$ 35.00 _____

Dinner Guest

$ 25.00 _____
TOTAL $__________________

For Payment using _____Visa _____MasterCard _______AMEX ______Discover
CC #: ______-______-______-______

Exp date: ____/____

Authorized Signature: _____________________________________________
Please make check payable to: OCDLA.
Mail to: OCDLA PO Box 2272, OKC, OK 73101
Fax to: 405-212-5025 or email bdp@for-the-defense.com
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OCDLA COMMITTEE ASSIGNMENTS FOR 2016

BUDGET & OPERATIONS
1.
2.
3.

Jack Pointer (Chair)
Al Hoch
Andrea Miller

MEMBERSHIP
1.
2
3.

Al Hoch
Rob Henson
John Michael Smith

PUBLICATIONS/THE GAUNTLET
1.
2.
3.
4.

James Hankins (Co-Chair)
Michael Wilds (Co-Chair)
Tim Laughlin
Jackie Ford

NOMINATING COMMITTEE
1.
2.
3.

Tim Laughlin (Chair)
Arlan Bullard
John Michael Smith

CLE
1.
2.
3.

Cathy Hammarsten (Chair)
Katrina Conrad-Legler
Jill Webb

ELECTRONIC MEDIA
1.
2.
3.

Ryan Recker (Chair)
Tim Laughlin
Mike Wilds

AMICUS CURIAE
1.
2.
3.
4.

Evans Chambers (Co-Chair)
Michael Wilds (Co-Chair)
Katrina Conrad-Legler
Andrea Miller

PUBLIC RELATIONS/MARKETING
1.
2.
3.

John Hunsucker (Chair)
Bruce Edge
Winston Connor

LEGISLATIVE
1.
2.
3.
4.

Andrea Miller (Chair)
Jackie Ford
Michael Wilds
Tim Laughlin

Contact Al Hoch (405) 212-5024 if you desire to participate on one of the OCDLA committees!

Oklahoma Criminal Defense Lawyers Association
P.O. Box 2272
Oklahoma City, OK 73101-2272
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OCDLA 2016 MEMBERSHIP APPLICATION
Mail to OCDLA, P.O. Box 2272, Oklahoma City, OK 73101-2272 or fax to (405) 212-5024
[
[
[
[

]
]
]
]

$250 Sustaining Member
$125 Regular Member (OBA Member 3+ years)
$100 Regular Member (OBA Member 3 or less years)
$100 Public Defender / OIDS Rate

[ ] $125 Affiliate
[ ] $85 Student Membership
Law school ________________
Graduate date ______________

Name
Address
City

State

OBA #

Zip

County

Telephone

Fax

Email
Payment method: Check
Credit Card Number

Visa

MasterCard

Discover

AMX

Exp. Date

By submitting this application, I verify that I am not a prosecutor, a member of law
enforcement, or a full-time judge.
Signature

