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The Oklahoma Criminal Defense Lawyers Association (OCDLA) distributes over five hundred (500) copies of The
Gauntlet to OCDLA members, law schools, law libraries and law professors. OCDLA and its members provide over
seventy (70) hours of Continuing Legal Education (CLE) each year and publishes My Little Green Book. The
Gauntlet is a peer-reviewed journal. All articles are reviewed by members of the OCDLA prior to publication;
however, the articles do not necessarily reflect the views of the OCDLA. Please send any comments regarding The
Gauntlet to Craig M. Hoehns, Editor, at craig.hoehns@hoehnslaw.com.
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THE PRESIDENT'S PAGE
by
Tim Laughlin
President, Oklahoma Criminal Defense Lawyers Association
Fellow OCDLA Members:
Welcome to the Fall 2012 edition of The Gauntlet. Thank you all for your continued
support of Oklahoma’s only statewide association of criminal defense lawyers. I hope you find
this edition useful.
For thirty-six years the OCDLA has worked to improve the quality of criminal defense
advocacy through our publications, legal updates, the OCDLA Listserv, our website,
www.ocdlaoklahoma.com , My Little Green Book (our legal handbook) and continuing legal
education opportunities.
OCDLA membership exceeds 460 members for the first time in our history. Membership
has its advantages. Each member receives The Gauntlet. Each member may participate on the
Listserv and have near instant access to advice and shared research from some of the best
criminal defense lawyers in Oklahoma. Each member receives My Little Green Book, perhaps
the most useful legal handbook to be published with Oklahoma’s criminal defense practitioner in
mind. My Little Green Book is now available as a smart phone application. Each member has
access to the members only section of our website where the member will find an everexpanding cache of research, forms, waivers, motions and briefs. Finally, OCDLA members are
eligible for discounts when attending OCDLA sponsored Continuing Legal Education.
The OCDLA was proud to organize the Twentieth Annual Patrick A. Williams Criminal
Defense Institute last June. This was OCDLA’s third year to work with the Oklahoma County
and Tulsa County Public Defender’s Offices and the Oklahoma Indigent Defense System in
bringing many of the country’s best criminal defense lawyers, psychological and forensic experts
and legal strategists to share their insight with Oklahoma’s criminal defense bar.
The OCDLA recently presented “Drugs, Dogs and What to Do When Your Client Breaks
Bad.” This outstanding program was well received. Attendees commented during and after the
program that this was one of the most useful CLEs they had attended in years. The program
included a live drug dog demonstration and valuable information regarding the training and use
of drug detection dogs, a comprehensive legal update, expert analysis of drug manufacturing, the
science of addiction and much more.
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The OCDLA’s commitment to Continuing Legal Education continues with our
presentation of The 2012 Cindy Foley Criminal Defense Basics CLE. Newer criminal defense
lawyers and old pros looking to refresh your trial skills will find the Cindy Foley Criminal
Defense Basics CLE an invaluable opportunity to sharpen their skills and develop their trial
preparation practices. This isn't a "baby lawyer" seminar; it's a comprehensive criminal defense
practice boot camp.
After 15 years of practice, I still learn essential lessons from this program. Many of the
best criminal defense lawyers in the State have agreed to share with us their comprehensive
knowledge of criminal defense practice. The materials alone are an excellent and comprehensive
manual on how to effectively and profitably practice criminal law.
We feel so strongly about the value of this program that we are offering it in Tulsa and
Oklahoma City. The program will be offered in Oklahoma City on October 25, 2012 at the
Norrick Downtown Public Library and in Tulsa on October 26, 2012 at the Street Law Firm.
Also, please make plans to attend the OCDLA Annual Meeting, November 15, 2012 at
the Oklahoma Bar Convention. Our keynote speaker will be Oliver Diaz, former Mississippi
Supreme Court Justice who was featured in the HBO documentary “Hot Coffee.” We will also
honor our member with the presentation of the Clarence Darrow, Thurgood Marshall and Lord
Thomas Erskine Awards. Please, get in nominations for those awards.
In closing, it has been my pleasure to serve on the OCDLA Board of Directors for many
years and my honor to serve as President in 2011 and 2012. The Officers, Directors and
Administrators of the OCDLA work diligently to provide the excellent services the criminal
defense bar expects from their professional organization. Please join me in thanking these folks
for taking time out of their personal lives as they work to improve the practice of criminal
defense law in Oklahoma.
Respectfully,

Tim Laughlin
President 2011, 2012
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THE OCDLA ANNUAL AWARDS
This is a reminder that the Oklahoma Criminal Defense Lawyers Association is now
accepting nominations for its annual awards. These awards are prestigious and represent
acknowledgment by our peers of superior work in criminal defense advocacy. The awards open
for nomination are:

THE CLARENCE DARROW AWARD
Clarence Darrow was born in Ohio in 1857. After being admitted to the bar in 1878, he
became a small-town lawyer for nine years. During WWI, Darrow defended anti-war activists
and was critical of The Espionage Act which at that time was used to stifle anti-war activities.
Darrow's magnificent and tenacious advocacy is illustrated in his famous cases such as the
Scopes Monkey Trial and the Leopold-Loeb Murder Trials. A 1936 FBI memo to Clyde Tolson,
aide-de-camp to J. Edgar Hoover, gave Mr. Hoover some quotes that Clarence Darrow had made
in an article entitled Attorney for the Defendant. It was suggested that Mr. Hoover could use
these quotes in speeches to point out how unscrupulous criminal defense lawyers foster
disrespect for the law and influence crime conditions.
The Clarence Darrow Award recognizes the efforts of an individual who has, during the
year, exemplified the zealous advocacy in criminal cases that befits the namesake of the award.
It is in the deeds and spirit of Clarence Darrow that this award is given each year. The only
qualification is that the events upon which the nomination is based must have taken place during
the current year.

THE LORD THOMAS ERSKINE AWARD
Lord Thomas Erskine, Lord Chancellor of the United Kingdom, was a Scotsman and the
third son of Henry David Erskine, the Tenth Earl of Buchan. Lord Erskine was educated at the
Royal High School of Edinburgh and later at Trinity College, Cambridge. He was called to the
bar in 1778, and became a strong advocate and defender of popular liberties and constitutional
rights. His defense of Thomas Paine cost him his post of Attorney General to the Prince of
Wales.
The Lord Thomas Erskine Award is bestowed to honor a member of the Oklahoma
criminal defense bar who has, over the years, steadfastly placed the preservation of personal
liberties over his or her own personal gain or reputation. The award is intended to recognize
these qualities during an attorney's career or lifetime and is not limited to any particular activities
in any given year. The cumulative nature of this award, in addition to its prestige, precludes
bestowment automatically every year. Thus, although nominations may be received for this
award, it may or may not be bestowed in any given year.
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THE THURGOOD MARSHALL APPELLATE ADVOCACY AWARD
Thurgood Marshall, the grandson of a slave, was born in 1908 in Maryland. In 1930,
Marshall desired to attend law school in his hometown but was denied admission to the
University of Maryland Law School because of the school's segregation policy. This event had a
dramatic influence on his future professional life. Marshall sought admission to, and was
accepted at, Howard University where he graduated from law school in 1933. In 1934, he began
his association with the NAACP. In 1954, he dismantled public school segregation in the
spectacular 1954 victory of Brown v. Board of Education of Topeka. He later desegregated
graduate schools with his victory in McLaurin vs. Oklahoma State Regents. As a judge on the
United States Court of Appeals for the Second Circuit, he issued 112 opinions, all of which were
upheld before the United States Supreme Court. As Solicitor General of the United States, he
won 14 of 19 cases argued before the United States Supreme Court. In 1967, Marshall became
the first African-American appointed to the United States Supreme Court. He was often the lone
voice of dissent against the death penalty (although accompanied frequently by Justice Brennan)
and always spoke for voiceless Americans in his opinions. He died in 1993.
The only qualification for the Thurgood Marshall Appellate Advocacy Award is that the
nominee must be the appellate attorney of record in the decision(s) that form the basis for the
nomination. However, there is no requirement that the decision must have occurred within the
current year.

NOMINATION PROCEDURE & DEADLINE
DEADLINE: FOR NOMINATIONS IS FRIDAY, OCTOBER 26, 2012, at 5:00 p.m.
Nominations must be submitted in writing in any of the following ways:
BY MAIL: OCDLA, P.O. Box 2272, Oklahoma City, OK, 73101.
BY FAX: 405.239.2595 (Attention Awards Committee)
BY E-MAIL: To Brandon Pointer, Administrator, bdp@for-the-defense.com.
.
NOTE: These awards are intended to honor any Oklahoma lawyer in the categories listed and
are not limited to members of the OCDLA, either with regard to nominations or receiving any
award. The OCDLA does not hold a monopoly on good criminal defense work.
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CASES YOU SHOULD KNOW: INSUFFICIENT EVIDENCE
by
Barry Derryberry1
Courts have found insufficient evidence to
sustain convictions in the following cases.
OKLAHOMA CASES
Doyle v. State, 1988 OK CR 147, 759 P.2d 223: After controlled buy at house defendant’s wife
lived at and while cops were present searching under a warrant and finding drugs, defendant
arrived drunk; he had no drugs on him.
Lay v. State, 1984 OK CR 101, 692 P.2d 567: Drugs found in room where defendant was
present and where papers of defendant were found (in different box than drugs were in).
Freeman v. State, 1980 OK CR 69, 617 P.2d 235: Drugs found in glove compartment of truck
defendant had driven to drive-in theater; truck belonged to defendant’s father and was
unattended for a half hour between defendant’s arrest (on A&B) and discovery of drugs.
Stresses hypothesis of innocence doctrine.
Miller v. State, 1978 OK CR 54, 579 P.2d 200: Search warrant of 3 bedroom house where
defendant, brother, and mother lived. Marijuana found in room brother said was his; defendant
claimed different room. CCA rejects State’s theory that guilt proved because a piece of mail
addressed to defendant was in room; 2 beds were there, and 2 drawers of dresser held men’s
underwear. (2-1 vote).
Hishaw v. State, 1977 OK CR 276, 568 P.2d 643: Defendant passenger in stopped car; joint
was found at his feet on front floorboard and passenger in rear was seen brushing bag of
marijuana onto floor.
Roth v. State, 1975 OK CR 46, 532 P.2d 1397: Search warrant served at apartment disclosed 3
occupants, meth, and 2 needles used to inject meth. Defendant looked tired and all occupants
had needle marks. CCA finds insufficient evidence by 2-1 vote.
Clarkson v. State, 1974 OK CR 217, 529 P.2d 542: Woman leaving defendant’s house had
sack containing marijuana; insufficient to convict defendant.

1 Barry Derryberry is a Research and Writing Specialist with the Federal Defendantender’s Office for the Northern
District of Oklahoma.
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Staples v. State, 1974 OK CR 208, 528 P.2d 1131: Defendant passenger in car stopped on
traffic violation; on cop’s inquiry defendant said they had been drinking milk and held sack out
to cop, which was found to hold empty milk container but also marijuana. Beware using Staples
where driver/owner is the defendant; "…the law places a heavier burden upon the custodian of
an automobile…" at 1134.
McCarty v. State, 1974 OK CR 158, 525 P.2d 1391: Cops passed car parked in rural area and
returned to it; 3 men in car, not under influence, but smell of smoked marijuana apparent; 2 sets
of footsteps led through field to 2 different sites where marijuana had been placed; this was
sufficient to convict the 2 whose shoes matched the prints, but insufficient evidence to convict
the third man, McCarty.
Walker v. State, 1973 OK CR 369, 512 P.2d 208: Cop, wanting to cite driver of car for
careless driving, saw a pipe as the driver stepped out of the car. Another pipe was found, and
marijuana in the glove compartment and in a shoe in back floorboard. Defendant was passenger,
and evidence was insufficient to convict, but he established sufficient evidence to convict by
testifying. (Finding of insufficient evidence is dicta, but is referenced with approval in Staples v.
State, 1974 OK CR 208, 528 P.2d 1131.
McBride v. State, 1973 OK CR 85, 507 P.2d 63: Defendant went to bus station with brothers,
who had bag of marijuana and sold it while defendant was 15-20 yards away.
Osburn v. State, 1972 OK CR 137, 497 P.2d 471: Search warrant was served at the defendant’s
residence. No one was present when the officers arrived. A few minutes after the officers
started their search, the Defendant arrived. Items belonging to Osburn were found in the
apartment. OCCA: "the Defendant’s demurrer should have been sustained because of the
insufficiency of proof of defendant’s knowledge of the presence of marijuana. Defendant did not
maintain exclusive occupancy of the apartment in that it was open to any of his other friends.
Frazier v. State, 1971 OK CR 301, 488 P.2d 613: Neighbor found matchbox containing
marijuana in back yard of duplex where defendant lived; after several hours of surveillance
defendant arrived home, then went to matchbox and "appeared to take something out of it;" cops
did not say they actually saw him take something out of it and lighting was not good; some
marijuana was on ground near matchbox but no proof of when it was put there.
Riggs v. State, 1971 OK CR 230, 486 P.2d 643: Cops let into house where 8 people in living
room (including 3 defendants), and marijuana in a bedroom; defendants not under influence and
did not live there; no evidence of their knowledge of drugs.
Sturgeon v. State, 1971 OK CR 128, 483 P.2d 335: Search warrant served at hotel room
registered to one other than defendant; only defendant present, asleep; a 3rd person arrives
during search and runs and pitches marijuana; heroin found in shoe, which defendant testifies is
not his. CCA cites defendant’s testimony in support of finding insufficient evidence.
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Thornton v. State, 1971 OK CR 58, 481 P.2d 484: Arrest warrant for defendant’s wife’s
brother served at defendant’s apartment; brother and 2 others in living room with marijuana and
pipes in view; defendant and wife in bedroom in bed with door partially shut; odor of smoked
marijuana apparent; defendant not under influence.
Brown v. State, 1971 OK CR 55, 481 P.2d 475: Search warrant of garage apartment turned up
marijuana; ones other than defendant stayed there and place was kept unlocked and was
frequented by several people; defendant had only slept there night before, had no personal effects
there, and arrived when search was in progress. Companion cases where insufficient evidence
found - Reser v. State, 1971 OK CR 308, 488 P.2d 929 (defendant a "transient occupant") and
Osburn v. State, 1972 OK CR 137, 497 P.2d 471.

OTHER JURISDICTIONS
U.S. v. Edwards, 166 F.3d 1362 (11th Cir. 1999): Defendant did not possess drugs where he
was purchasing from undercover agent, asked to see the drugs, pulled them out of envelope, put
drugs and envelope back into trunk of car and said let’s go for a ride. A defendant has
constructive possession when he has some form of control besides direct physical control.
U.S. v. Valadez-Gallegos, 162 F.3d 1256 (10th Cir. 1998): Defendant as passenger in vehicle
whose camper held substance in ceiling, and only knew driver by nickname, was merely present
and in proximity, which was insufficient evidence.
U.S. v. Quintinar, 150 F.3d 902 (8th Cir. 1998): Although defendant’s associate was bringing
package of meth to him and defendant had purchased cutting agent, defendant never had
dominion and control over package.
U.S. v. Ortega Reyna, 148 F.3d 540 (5th Cir. 1998): Insufficient evidence that defendant
knowingly possessed drugs found in hidden compartment of tire.
U.S. v. Stewart, 145 F.3d 273 (5th Cir. 1998): Insufficient evidence of aiding and abetting
possession of drugs where no evidence passenger knew of driver’s possession of and intent to
deliver cocaine.
U.S. v Hunt, 129 F.3d 739 (5th Cir. 1997): Insufficient evidence of intent to distribute where
defendant had 7.9 g of crack. Paraphernalia consistent with personal use does not sustain
government's case.
State v. Baker, 912 S.W.2d 541 (Mo. Ct. App. 1995): Burnt residue on pipe insufficient
evidence of possession of cocaine.
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THE DIGITAL DEFENSE
by
Donovan Farrow1

Living in an age where we are constantly Googling, Facebooking and Twittering, we often
forget that we are all published authors of data. Everyday our steps are being recorded without our
knowledge, such as on our cell phones. Our emotions are being broadcasted to the world via social
media sites. Each day we visit a website, our location is tracked through cookies or through an ISP.
When we internet chat, on places like ICQ and Skype, our conversations are saved. Every email we
receive and send is preserved. No, this is not a CSI movie or the weight of power by big
brother…usually. These are common items saved by computers in order to better serve us as a
consumer. Data tells our story, explaining what, when, where, how, and why. It is who we have evolved
into as a civilization. This data defines us.
If you think you are exempt because you do not get on the internet, you are mistaken. A quick
example would be your Oklahoma state driver’s license. This card possesses something very personal
to you, your fingerprints. This data is saved on your license and then saved again in the state’s
database.
Now, before you go and try to flush your cell phone down the toilet, I will explain how this
information can be used for your defense. Let us use a case for reference, State of Connecticut v. Julie
Amero. This was a case where a substitute teacher was using a computer that was provided by the
school in the classroom. During one of her classes, the computer started loading pornographic photos
on the screen for all students to see. She was convicted on four counts of risk of injury to a minor. The
police detective “computer forensic expert” in the case said he used ComputerCop Professional to
detect the pornographic sites. This software is designed to see what sites have been visited on a
computer and compile a report of such activity, which sounds like a Kevin Durant slam dunk! Wrong!
This program the “computer forensic expert” was using did not tell the whole story, nor did they look
into other activity that the machine was performing. After getting some national attention, individuals
from the digital forensics community reached out to Julie and found that the machine was taken over
by a virus called NewDotNet. This virus activity goes out to the internet and downloads pornographic
material to the computer. Julie eventually pled guilty to one charge of disorderly conduct. She lost her
license to teach and had to pay a $100 dollar fine. This is a real tragedy in that had there been a little
more education to the community, this would have all been avoided.

1 Donovan Farrow is a Digital Forensic Examiner with Alias Forensics. For more information or to contact Donovan just
visit www.aliasforensics.com or email him at donovan.farrow@aliasforensics.com. He may also be reached at Alias
Forensic at (405) 261-9517.
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Covering all of your bases is imperative to your case, and that includes making sure you have
all your digital data in line. If a person has a cell phone, most likely it will have data from the event on
it. This data can be collected from the phone and presented in your case. The best part is that the data
does not lie. The data cannot lie, it does not have emotions, nor does it work for the plaintiff or the
defense. The data is what it is. The trick is that you should have someone who can interpret the data
correctly, someone who can tell the story of the data. This digital device is your best witness. It is the
best defense. This is the best way to find the truth.
Being aware of digital data and the role it plays in our daily life can no longer be ignored. These
items bring to the table a whole new element for the defense. It’s a new piece of weaponry you can arm
yourself with before going into the courtroom. It is important to educate and attempt to stay informed
about the rapid evolution of data. By the time you are finished reading this, a new device has been
created, and it could be holding data you need in order to present the truth. I leave you with a quote
from a famous military strategist Sun Tzu, “One defends when his strength is inadequate, he attacks
when it is abundant.”

Check out the Oklahoma Criminal Defense Lawyers Association’s website at:

www.ocdlaoklahoma.com
The website provides member benefits including access to “Hot Sheets,”
the document library and brief bank, and archived issues of “The Gauntlet.”
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THE RIGHT TO CONFRONTATION STILL LIVES
AT PRELIMINARY HEARING
By

D. Michael Haggerty, II1
EDITOR’S NOTE: This article was originally published in the Summer 2011 issue of
The Gauntlet. Michael Haggerty has graciously allowed us to reprint the article in this
issue which focuses on Confrontation and has included a new section addressing the
recent decision in Office of the State Chief Medical Exam’r v. Reeves, 2012 OK CR 10.

As the old saying goes, it is an ill wind that blows no one any good. Such is the case with
the Court of Criminal Appeals’ decision in Randolph v. State, 2010 OK CR 2, 231 P.3d 672. That
decision represented a crushing defeat for the defendant and the attorneys involved, since it
affirmed a sentence of life without parole for Trafficking. However, the language and
principles recognized in Randolph can have far-reaching effects to the benefit of other
criminal defendants, who now unquestionably have the constitutional right to confront
witnesses at the preliminary hearing.
THE RIGHT OF CONFRONTATION
The right of confrontation is critically important to criminal procedure. With the decision
in Crawford v. Washington, 541 U.S. 36 (2004), the extent and protections of the right of
confrontation once again became a matter of active discussion. In Crawford, the Supreme Court
strictly enforced the Sixth Amendment’s guarantee of confrontation for testimonial hearsay,
rejected the more relaxed (and malleable) standard for admissibility from Ohio v. Roberts, 448
U.S. 56 (1980), and held that testimonial hearsay was inadmissible unless the declarant was
unavailable to testify and the defendant previously had an opportunity to cross-examine him.
Crawford at 68.2 Thus, the playing field shifted from examination of the “reliability” factors
from Roberts to evaluating evidence to determine whether it is testimonial as that term was
defined by Crawford. In Melendez-Diaz v. Massachusetts, 557 U.S. _____, 129 S.Ct. 2527
(2009), the Court expanded on its holding in Crawford, holding that reports from state-run
investigative laboratories were testimonial hearsay, and thus subject to Crawford’s strict analysis.
Id. at 2532.

1 D. Michael Haggerty, II, received his Juris Doctorate from the University of Oklahoma in 1996. He is in private practice in Durant,
Oklahoma, handling civil and criminal cases. He currently serves Bryan County as the OIDS non-capital contractor and is President-Elect of the
Oklahoma Criminal Defense Lawyers Association. He can be contacted at dmhaggerty2@sbcglobal.net or at (580) 920-9060.
2 Note that for non-testimonial hearsay, the Court of Criminal Appeals still applies the Roberts test for admissibility. See Miller v. State, 2004
OK CR 29, ¶ 27, 98 P.3d 738 (applying Roberts standard to non-testimonial hearsay after Crawford).
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A. Removal of the Right at Preliminary Hearing?
This critical right was cast into question at preliminary hearing by the decision in State v.
Tinkler, 1991 OK CR 73, 815 P.2d 190, overruled on other grounds State v. Johnson, 1992 OK
CR 72, 877 P.2d 1136. In Tinkler, the State had offered a lab report at preliminary hearing
pursuant to 22 O.S. § 751 without calling the chemist who prepared the report.3 The defendant
objected based on confrontation, and the trial court sustained the objection, holding § 751 was
unconstitutional because it denied the defendant his right to confront witnesses at preliminary
hearing. A unanimous Court of Criminal Appeals reversed, finding that § 751 did not deny the
defendant “any right protected by either the State or Federal Constitutions.” Tinkler, 1991 OK
CR 73 at ¶ 12. The Court noted that confrontation is “basically a trial right”, id. at ¶ 9, quoting
Barber v. Page, 390 U.S. 719 (1968), reached the stunning conclusion that a preliminary hearing
is not a trial, id. at ¶ 10, and held that the legislature had “eliminated” the right of confrontation
by passage of § 751 (at least for the witness who prepared the report), just like it had for persons
who were the subjects of every other exception to the hearsay rule. Id. At ¶ 11. Thus, while the
Court did not expressly say so, it clearly implied that the right of confrontation at preliminary
hearing was a creature of statute, subject to revision or elimination at will by the legislature.4
B. Resurgence of the Right at Preliminary Hearing
Although Tinkler had apparently disposed of the confrontation issue in 1991, since that
decision the Court of Criminal Appeals had been retreating from its reasoning. Various
published decisions strongly implied that a constitutional right to confront witnesses did exist at
preliminary hearing, notwithstanding Tinkler’s apparently contrary holding.
The best published example in this vein is LaFortune v. Dist. Court of Tulsa Co., 1998 OK
CR 65, 972 P.2d 868, wherein the Court held “[a]t the preliminary hearing, a defendant must not
be denied his Constitutional right to be confronted with his accusers....” Id., 1998 OK CR 65 at ¶
11.
An even better example is this express holding in an unpublished opinion: “When read
together, both the Oklahoma Constitution and Oklahoma statutes guarantee the accused the right
of confrontation at preliminary hearing.” State v. Roley, No. S-2005-702 at 2 (Okla.Cr. Aug. 23,
2006) (unpublished opinion).
Thus, it appears that support for Tinkler’s conclusion that the constitution right of
confrontation did not exist at preliminary hearing was badly eroded by the time Randolph was to
be decided.

3 That statute, as it existed in 1991 (and as it exists now), permits admission of a lab report into evidence at preliminary hearing if it is given to
the defendant five days before the hearing. 22 O.S. § 751(A).
4 This was the conclusion reached by Professor Whinery, Oklahoma’s preeminent evidence authority, who notes that “The Confrontation
Clause . . . does not apply during preliminary hearings . . . ”, citing Tinkler (a decision he criticizes as “overreaching” and “difficult to sustain on
the basis of existing judicial authorities”). LEO H.WHINERY, OKLAHOMA EVIDENCE, § 33.03, n.6 (2d ed. 2000).
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C. Randolph v. State Acknowledges the Right to Confrontation at Preliminary Hearing
The gradual abandonment of Tinkler finally culminated in Randolph. In Randolph, the
State had offered a lab report at preliminary hearing pursuant to 22 O.S. § 751, and the defendant
had objected. However, the defendant did not comply with the notice-and-demand provisions of
§ 751(C); he merely interposed an objection at preliminary hearing, which was overruled by the
magistrate, relying on Tinkler.5 On appeal, the Court of Criminal Appeals declined to grant
relief, holding that the defendant had waived the issue by failing to make a timely demand for the
witness to appear at preliminary hearing. Randolph, 2010 OK CR 2 at ¶ 25. The Court noted
that “the law confers a limited right to confront adverse witnesses at preliminary examination,6
[but] that right is also subject to waiver.” Id. at ¶ 27 (footnote added). The Court then held that
the notice-and-demand requirement served to protect the right of confrontation, calling it a
“reasonable enactment.” Id. at ¶¶ 28, 31.
The Court quoted Tinkler at length in discussing this issue. Id. at ¶¶ 30, 32. However,
Randolph is nothing but a wholesale abandonment of Tinkler’s overall (although implicit)
conclusion that the legislature was free to eliminate the right to confront witnesses at preliminary
hearing. While the Court went to great lengths to point out that the preliminary hearing version
of the right is different from the trial version,7 see id., and noted that the legislature could enact
reasonable restrictions on the preliminary hearing right, id. at ¶ 30, it is also clear that the only
reason § 751 passed muster in Randolph is because it provided an opportunity for
confrontation with the notice-and-demand provision, and the objecting defendant had not
complied with that requirement.8 This same provision did not exist when Tinkler was decided.
Quite simply, the majority in Randolph recognized that Tinkler was wrongly decided,9 but found
a justification in changed statutory language to avoid overruling it outright.
PRACTICAL APPLICATION OF RANDOLPH
The application of this precedent is clearly broader than just drug cases, such as Randolph.
This is highlighted by decisions such as Roley, which affirmed the dismissal of a child abuse
prosecution where the bindover order relied solely on hearsay statements from the alleged
victims at the preliminary hearing. Randolph’s endorsement of the right of confrontation means
that Crawford and its progeny are applicable at preliminary hearing as well; a child’s testimonial
hearsay statement may not be admitted at preliminary hearing unless that child is available as a
witness for cross-examination. The same rule would apply in a domestic abuse case, where the
5 Section 751(C) requires that a defendant who wishes to confront a witness who has prepared such a report file a motion to obtain that
witness’ testimony at preliminary hearing. The court is required to permit the witness to be called “when it appears there is a substantial
likelihood that material evidence not contained in such report may be produced by the testimony of the person having prepared the report.” 22
O.S. § 751(C)(1).
6 As authority for this point, the Court quoted LaFortune’s express statement regarding the constitutional nature of this right. Id. at ¶ 27.
7 For this point, the Court relies heavily on dicta from Barber v. Page, supra. As this author has noted previously, there is absolutely no reason
in either the plain language of the relevant constitutional provisions or their history to conclude that there is any difference between a preliminary
hearing and trial insofar as confrontation is concerned. See D. Michael Haggerty, II, Confrontation and the Preliminary Hearing, Q&A (Okla. Bar
Assoc. Crim. Law Sec.) May-June 2006, at 27-31. The continued claim that there is such a dichotomy, with neither textual nor historical support,
smacks of result-oriented jurisprudence, rather than strict adherence to the principles of constitutional interpretation.
8 See id. at ¶ 28 (“We find that the current version of the statute includes an opportunity for confrontation . . . . Counsel clearly waived the right
to confront the witness [by failing to comply].”).
9 Subsection (C) was added to § 751 effective May 23, 1991. 1991 OKLA.SESS.LAWS ch.228 §§ 1-2. Tinkler was decided less than two
months later, on July 12, 1991, but the appeal had been filed months earlier, on October 1, 1990. Thus, Tinkler was discussing the version of §
751 as it existed prior to the 1991 amendment, without the demand procedure.
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victim fails to appear; such will often be fatal to the State’s case at preliminary hearing, thus
avoiding the risk that the witness might show up at trial.
In fact, Randolph points the way to making sure that this right is protected at preliminary
hearing even in cases governed by § 751, by basing its ruling on the failure of defense counsel to
comply with the notice-and-demand requirement.10 The obvious next step is to simply comply
with the statute and make a timely demand for the witness to appear. The language of § 751(C)
sets a fairly low bar for requiring the witness to appear: the court must require the witness to
appear if there is “a substantial likelihood that material evidence not contained in such report
may be produced by the testimony of the person having prepared the report.” Let’s use the
scenario from Randolph as an example: a defendant is charged with a drug crime, and the State
seeks to use a lab report at preliminary hearing without calling the chemist as a witness. The
typical lab report will reflect only the chemist’s conclusions as to the identity of the substance. It
will generally not reflect relevant facts such as (1) the chemist’s qualifications, (2) what type of
testing he performed, (3) whether that type of testing is an accepted type of test, or any other
matter besides the bare results reported. On the filing of a motion raising those issues, under
Randolph and § 751(C), the trial court must require the witness to be called. Thus, if there is any
doubt as to the identity of the unlawful substance, this gives defense counsel an avenue to attack
the State’s evidence and develop an appropriate record before the parties have to face a jury.
Because of Randolph, this now takes on a constitutional dimension, which cannot be
ignored. The answer to Randolph’s ruling is, as usual, diligence by defense counsel. Good
motion practice is also a key. Defense counsel should preserve a record by (1) filing a timely
motion which fully meets the requirements of § 751(C), (2) objecting to the evidence when it is
offered at preliminary hearing (assuming that the motion is overruled), and (3) moving to quash
if a bindover order is entered. At each stage, defense counsel should outline, as fully as possible,
the “material evidence” that he believes that the witness could have offered, so as to make a
record of prejudice clear and avoid even a preserved error from being dismissed as harmless.
Assuming that stare decisis means anything to the Court of Criminal Appeals, with an
appropriate case, the Court should put teeth into § 751(C)’s requirements and enforce the right to
confront witnesses recognized in Randolph.
IMPACT OF MEDICAL EXAMINER V. REEVES
When this article was originally published last year, it expressly recommended that
defense counsel be as specific as possible in noting the evidence which was expected from the
witness in addition to that which would be contained in the witness’s report. The need for this
specificity was highlighted in the recent case of Office of the State Chief Medical Exam’r v.
Reeves, 2012 OK CR 10, _____ P.3d _____. In Reeves, the defendant was charge with Second
Degree Murder, and the medical examiner issued an autopsy report finding the death was a
homicide, caused by a gunshot wound to the chest. The defendant filed the motion required by
§ 751(C) to call the medical examiner at preliminary hearing, but in his motion (as noted by the
10 One should not expect the Court of Criminal Appeals to reject the notice-and-demand procedure anytime in the foreseeable future; the
economic considerations which led to § 751's enactment (Tinkler noted that the statute was "economically minded", Tinkler at ¶ 12) are no less
real now than they were when the statute was enacted. When this is combined with the Supreme Court’s implicit approval of notice-and-demand
procedures in Melendez-Diaz, see Melendez-Diaz at 2541 (discussing constitutionality of notice-and-demand statutes) it appears extremely
doubtful that the Court of Criminal Appeals would ever consider rejecting § 751's provisions, as they currently exist.
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Court), he merely recited the statutory language, without citing the specific information which
he expected the witness to be able to provide. Id., 2012 OK CR 10 at ¶ 3. The magistrate
granted the motion, without making any specific findings, id. at ¶ 7, and the State and the
Medical Examiner’s Office sought an extraordinary writ.
Although the magistrate sought to supplement his findings in the writ proceedings, id.,
the Court of Criminal Appeals was unconvinced. Reviewing the record, they found that there
was not a substantial likelihood that material evidence could be produced by the medical
examiner’s testimony that was not contained in his report, relevant to the probable cause issues
presented at preliminary hearing. Id. at ¶ 14. Based on that finding, the Court issued a writ,
barring the magistrate from enforcing his order and excusing the medical examiner from
appearing at preliminary hearing. Id. at ¶ 15.
The primary lesson for defense counsel to be learned from Reeves is to be as specific as
possible. A generalized statement that “there is a substantial likelihood that material evidence
not contained in such report may be produced by the testimony of the person having prepared the
report” quoting § 751(C) is plainly not going to be good enough. Instead, defense counsel
should specify as exactly as possible what he expects the witness to be able to add to his report.
Additionally, in the event that a magistrate grants the motion, defense counsel should ensure that
the magistrate makes findings as specifically as possible, as it appears that the Court of Criminal
Appeals is not interested in searching the record for reasons to sustain such a pro-defense ruling.
In short, as usual for defense counsel, diligence and attention to detail are critical so as to avoid
giving the Court an excuse for ruling against the defense.
CONCLUSION
While it did not work out well for the defendant in Randolph, much of the reasoning in
Randolph is sound and useful for the criminal defense practitioner. The significance of its
express adoption of a constitutional right of confrontation cannot be overstated. Previously, the
best expression of this right in a published decision was in LaFortune, where it was largely dicta.
While Roley made it even plainer, Roley was unpublished, and thus not precedential. Randolph
is the first published opinion since Tinkler was decided to plainly hold that a criminal defendant
has the constitutional right11 to confront witnesses at preliminary hearing. Thus, while it may be
limited by a “reasonable enactment”, it may not be eliminated wholesale by legislation. Thus,
the Oklahoma preliminary hearing may not be reduced to an affidavit-only proceeding, like the
federal probable-cause hearing required by Gerstein v. Pugh, 420 U.S. 103 (1975), and County of
Riverside v. McLaughlin, 500 U.S. 44 (1991). With the rhetoric which all too often issues from
the legislature on criminal law issues, this type of precedent is to be treasured.

11 This is as opposed to the right of confrontation contained in the statutes, which plainly can be modified or eliminated by legislation. See 22
O.S. § 258(First) (providing right to confront witnesses at preliminary hearing).
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OKLAHOMA COURT OF CRIMINAL APPEALS UPDATE
(An update of the published cases)
by
James L. Hankins1

Barnett v. State, 2011 OK CR 28 (November 1, 2011): Merger: Barnett was convicted by jury in
Okmulgee County of Second Degree Felony Murder and sentenced to 23 years by the Hon. H.
Michael Claver. Basically, Barnett shot and killed a convicted rapist who had assaulted his
mother. Affirmed over claims relating to: 1) refusal to instruct on defense of another (although
the actions of the victim were creepy, there was no evidence of imminent attack); 2) exclusion of
evidence of the violent character of the victim; 3) prosecutorial misconduct; 4) IAC; 5) improper
“merger” under Oklahoma case law; the real reason why this case is published is that the Court
overruled prior precedent and has now abandoned the merger doctrine in state court; 6)
excessive sentence; and 7) cumulative error.
Davis v. State, 2011 OK CR 29 (December 12, 2011): Death Penalty (State): Capital murder
conviction and death penalty out of Oklahoma County are affirmed over claims involving: 1)
jury selection error caused by buttons handed out by the District Attorney’s Victim Witness
Center that commemorated “National Victims Week”; 2) failure to excuse a juror for cause over
views about the death penalty; 3) improper removal of a juror for being a convicted felon; 4)
sufficiency of the evidence regarding intent to kill; 5) gruesome photographs; 6) refusal to give
an instruction on self-defense; 7) refusal to instruct on a lesser-included offense; 8) attack on the
aggravators because they were not charged in an Information or Indictment; 9) the
constitutionality of the “great risk of death to more than one person” aggravator; 10) sufficiency
of the evidence of the “great risk of death” aggravator; 11) an attack on the “serving a sentence
of imprisonment for a felony” aggravator (Davis was on parole at the time, not in physical
custody); 12) an attack on the “continuing threat” aggravator; 13) an attack on the lethal injection
method; 14) an attack on a second-stage jury instruction dealing with mitigation evidence; 15)
admission of a 911 phone call (not unfairly prejudicial and non-testimonial); 16) exclusion of the
bad acts and criminal record of the decedent; 17) prosecutorial misconduct (no plain error on
most of these); 18) IAC in the penalty phase (lack of a social history report); and 19) cumulative
error. NOTE: Justice Winchester sat on this case; also, there were several concurring opinions
addressing footnote number 6 where in Judge Lumpkin explained his view on the proper legal
test for instructing on lesser offenses. All other judges reject his view on this issue.

1 James L. Hankins is in private practice in Oklahoma City, Oklahoma, and produces the weekly newsletter
Oklahoma Criminal Defense Weekly which is circulated via email. For more information or to contact James
just visit www.ocdw.com or email him at jameshankins@ocdw.com.
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Postelle v. State, 2011 OK CR 30 (December 29, 2011): Death Penalty (Oklahoma Cases):
Capital case out of Oklahoma County (the Hon. Ray C. Elliott) affirmed on various grounds
including: 1) sufficiency of the evidence because accomplice testimony implicated him (the
evidence was sufficient); 2) jury instructions relating to accomplice testimony (error but
harmless); 3) jury view of the crime scene and a firearms demonstration at the gun range (no
plain error); 4) extra-judicial identification (no plain error); 5) evidentiary issues (no plain error);
6) refusing a defense effort to introduce an in-life photo of a victim to show that he was a meth
user (the photo was irrelevant apparently when the defense wanted it in, but not when the State
wants to introduce such photographs); 7) refusal to instruct that “truthful testimony” provisions
of plea agreements are vouching (there was no vouching); 8) issues relating to jury selection and
failure to use juror questionnaires and individual voir dire; 9) removal of juror for cause based
upon opposition to the death penalty; 10) error from the “Judge Elliot lecture” during voir dire
that was deemed coercive in another case (the lecture comments were different here); 11) various
attacks on the constitutionality of the death penalty; 12) exclusion of mitigation evidence (the
J&S of a co-defendant that got less than death; the Court recognized a split of authority on this
issue, but found no error); 13) exclusion of videotapes as mitigation evidence; 14) victim impact
evidence (no plain error); 15) sufficiency of the HAC aggravator; 16) other issues already
decided; and 17) cumulative error and mandatory sentence review.
Allen v. State, 2011 OK CR 31 (December 8, 2011): Insanity and Competency: Allen was
convicted of capital murder and sentenced to death. However, the warden at OSP initiated
proceedings to determine Allen’s sanity. The district court of Pittsburg County stayed the
execution pending resolution of the sanity issue. A jury trial was held and the jury found Allen
sane. He appealed to the Oklahoma Supreme Court which transferred the case to the OCCA. In
this opinion, the Court dismissed the appeal because there is no mechanism under Oklahoma law
to appeal a jury determination of sanity.
Mathis v. State, 2012 OK CR 1 (January 19, 2012): Pro Se Representation: Mathis was
convicted by jury in Oklahoma County (the Hon. Kenneth C. Watson, presiding) of Possession
of a Firearm AFC, Possession of CDS (Marijuana), Possession of a Stolen Vehicle, and a
misdemeanor count of Possession of Paraphernalia. Mathis argued first that the trial court erred
in allowing him to represent himself because it was “detrimental” to his case. It was indeed
detrimental, but the Court canvassed the prior case law relating to pro se representation and held
that Mathis was properly warned and knowingly waived his right to counsel (he did have standby
counsel whom he consulted frequently). Also rejected is his claim relating to a witness who
testified at PH, but was “unavailable” at trial. The Court found no error because the witness was
cross-examined at PH. Also rejected were his claims relating to prosecutorial misconduct claims
(no objection and no plain error), an alleged evidentiary harpoon (no plain error and no
prejudice), and failure to redact aspects of his priors (no objection and no plain error).
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Barnett v. State, 2012 OK CR 2 (February 1, 2012): Retroactivity: Barnett was found guilty of
second degree felony murder in Okmulgee County and sentenced to 23 years. In this petition for
rehearing, the Court granted rehearing, but denied relief in a case involving application of
OCCA precedent abandoning the merger doctrine in Oklahoma. Barnett argued that the
precedent should not apply to him. The OCCA rejected this challenge because review was for
plain error only, and also because established practice is that court cases that alter precedent
apply to cases pending on direct appeal (such as Barnett’s).
State v. Hooley, 2012 OK CR 3 (January 31, 2012): Double Jeopardy/Collateral Estoppel:
Hooley was charged with DUI and appealed the license revocation to the district court which
held that the stop and seizure were unconstitutional. Is this ruling in the driver’s license case
controlling, through collateral estoppels, in resolution of the motion to suppress filed in the
underlying DUI criminal case? In this convoluted opinion, the Court held that the State was not
collaterally stopped from contesting the search and seizure issue in the criminal case.
Raymond Eugene Johnson v. State, 2012 OK CR 5 (March 2, 2012): Death Penalty (Oklahoma
Cases): Capital case out of Tulsa County is affirmed over claims relating to: 1) use of traffic
warrants to arrest him as being pretextual; 2) his statement was not voluntary (Johnson testified
that he was beaten by the cops, but they denied it); 3) refusal to give an instruction that the
aggravators must outweigh the mitigation beyond a reasonable doubt; 4) refusal to instruct
regarding the meaning of LWOP; 5) denial of individual voir dire; 6) dismissal of jurors who
could not consider the death penalty; 7) the death penalty is unconstitutional as applied; 8) IAC
when defense counsel conceded damning facts (the Court did not view it as a concession of
guilt); and 9) cumulative error.
Neloms v. State, 2012 OK CR 7 (March 28, 2012): Burks Notice and Bad Acts: Neloms was
convicted by jury of rape in the district court of Cleveland County (the Hon. Lori M. Walkley
presiding). In this opinion, the Court affirmed over claims relating to: 1) evidence of other
crimes (a prior burglary where Neloms had burgled a home, viewed images of young girls on a
computer, and masturbated were not admissible, but the error was harmless); 2) testimony about
the extent of the minor victim’s injuries (no error since it was said in a context of the motivation
for a witness to confront Neloms, not because the injuries occurred in fact, which they did not
and this fact was also disclosed); 3) excessive sentence (no abuse of discretion in running the
sentences consecutively); 4) cumulative error (there was only one harmless error); and 5) error in
the judgment and sentence (the district court was instructed to correct the J&S to reflect the
proper statute). NOTE: This opinion appears to have been published because of the discussion of
the “other crimes” evidence. The analysis and strict construction of 12 O.S. 2413 & 2414 are
instructive.
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Murphy v. State, 2012 OK CR 8 (April 5, 2012): Death Penalty (MR): In this capital case, the
Court had previously remanded to the district court for a jury trial on Murphy’s claim of mental
retardation. The Hon. Thomas M. Bartheld (McIntosh County) presided over the jury trial at
which the jury found Murphy not mentally retarded, but there was subsequently an error
regarding peremptory challenges, the result of which was that Judge Bartheld granted a new trial.
In the interim, the State sought to terminate the proceedings pursuant to 21 O.S. 701.10b, which
basically says that anyone with an IQ score of 76 or greater is not MR. Murphy has such a score
and Judge Bartheld did in fact terminate the proceedings rather than conduct a new trial. In this
opinion, Murphy launched several attacks on this decision, but to no avail.
Bush v. State, 2012 OK CR 9 (June 19, 2012): Guilty Pleas; Death Penalty (Oklahoma): This
is an odd capital case out of Grady County (the Hon. Richard G. Van Dyck, presiding) where,
after the State had presented its second witness, Bush elected to enter a blind Alford plea to
murder and a guilty plea to felon in possession of a firearm. Judge Van Dyck sentenced Bush to
death on the murder charge and life on the firearm charge. Bush, of course, sought to withdraw
his pleas, primarily on the basis that they were entered on the basis of ignorance, inadvertence,
misunderstanding, misinformation, and that he received IAC on the motion to withdraw his
pleas. The thrust of his claim is that he waived jury in order to avoid putting the family of the
victim through the pain of testifying; but he was (allegedly) surprised that they would testify
anyway at a sentencing hearing; so, he sought to withdraw his pleas (he also claimed evidence to
show that he did not commit the murder with premeditation). Complicating matters is that at the
hearing on the motion to withdraw the pleas, Bush testified that he did not want to withdraw
them. Bush also raised claims relating to the sufficiency of the evidence to support the two
aggravators (HAC and continuing threat). AFFIRMED.
Office of State Chief Medical Examiner v. Reeves, 2012 OK CR 10 (June 22, 2012):
Confrontation/Cross-Examination: At a preliminary hearing in a murder in the second degree
case, Special District Judge Joe B. Reeves (Comanche County) ordered the personal attendance
of the medical examiner for testimony on behalf of the defense, even though the State produced
the report within the 5-day time frame. In this appeal, the State sought a writ to preclude the live
testimony, and the Court granted relief to the State on the basis that the record does not show a
substantial likelihood that material evidence that is not contained in the report would be
produced by the witness. NOTE: It appears that this opinion might be of limited precedential
value because Judge Reeves appears to not have articulated his reasons very well.
Hinsley v. State, 2012 OK CR 11 (June 19, 2012): Waiver (Jury Trial): Hinsley was convicted
at a bench trial of Rape and Lewd Molestation. REVERSED on the basis that judge failed to
make an adequate record on the waiver of the right to jury trial.
State v. Haworth, 2012 OK CR 12 (August 2, 2012): Statutory Construction; Indictments and
Informations (Specific v. General): This is a State appeal involving the question of what
misdemeanor crimes can form the predicate for the crime of First Degree Manslaughter in the
Commission of a Misdemeanor. Haworth attempted to pass in a marked no-passing zone, caused
a crash, and one person died. Is this chargeable as First Degree Manslaughter or rather Negligent
Homicide which seems to be the more specific crime? The Court held that it is up to the
prosecutor, and that Haworth could in fact be charged with First Degree Manslaughter.
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Jason Bradley Harris v. State, No. F-2010-829 (Okl.Cr., November 4, 2011) (unpublished):
Jurisdiction (Police); Supervised Release (State/Conditions): Harris was convicted by jury in
Washington County of Knowingly Possessing Child Pornography. The jury recommended
punishment of 3.5 years and a $5,000.00 fine. One of the issues involved an objection to a
municipal officer exceeding his jurisdiction in obtaining a search warrant and in executing it.
The Court found no plain error (no motion to suppress below or objection at trial) on the basis
that the officer, although outside his jurisdiction, did not utilize either color of law or his status to
obtain the information submitted for PC, thus the actions outside his jurisdiction were the acts of
a private citizen; and the search warrant was executed properly because it was directed to “any
peace officer.” The second issue involves a challenge to conditions of post-imprisonment
community supervision that Harris 1) have no unsupervised contact with minors in immediate
family; 2) no contact with unrelated minors; and 3) not use or possess a computer. Although
these were not challenged in the trial court (and thus review was for plain error), the Attorney
General conceded error. NEVERTHELESS, the Court held that the AG “improvidently
conceded” the issue because the challenged conditions were reasonably related to legitimate
probationary interests. NOTE: Judge A. Johnson would have granted relief on the conditions of
probation issue and she cited recent federal authority on the issue.
Torrez Ceasar v. State, No. F-2010-558 (Okl.Cr., November 14, 2011) (unpublished):
Sufficiency (Intent to Distribute): Ceasar was tried by jury in Oklahoma County (the Hon.
Donald L. Deason, presiding) of Possession of CDS (PCP) with Intent and sentenced to 25 years.
The State apparently relied solely upon the quantity of PCP in order to prove intent to distribute.
The Court rejected this contention, applying Billey v. State, 1990 OK CR 76, 800 P.2d 741, and
held that the State failed to prove intent to distribute. NOTE: As with some other dubious
holdings in similar cases, the Court did not simply reverse with instructions to dismiss; rather, it
modified the judgment to reflect a conviction for simple possession of PCP.
Dwan Marie Earsley v. State, No. F-2010-572 (Okl.Cr., November 17, 2011) (unpublished):
Indigents: Earsley’s deferred sentence (for bogus checks) was accelerated by the Hon. Douglas
L. Combs (Pottawatomie County) on the basis that she failed to pay restitution and fees.
REVERSED because the trial court made no finding concerning her ability to pay. Earsley
contended that she had no ability to pay, not that she refused.
1 James L. Hankins is in private practice in Oklahoma City, Oklahoma, and produces the weekly newsletter
Oklahoma Criminal Defense Weekly which is circulated via email. For more information or to contact James
just visit www.ocdw.com or email him at jameshankins@ocdw.com.
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Jeremy Willie Finch v. State, No. F-2010-1092 (Okl.Cr., November 17, 2011) (unpublished):
Experts; Hearsay (Co-Conspirator): In this gang-related murder case, the Court affirmed the
conviction, but a couple of issues are worth mentioning. First, the trial court did not err in
allowing a police officer (Sergeant Ellis) to testify as an expert in gang encryption and coding in
conversations. I have always found such testimony suspect, but the courts seem to allow it. Good
discussion of this topic with cases. Second, the Court found error in the admission of a recorded
conversation between co-defendants. The recording was allowed under the co-conspirator
hearsay rule, but in this case there was no evidence that Finch was part of the conspiracy. Good
discussion of this subject as well.
Armonte Maurice Prince v. State, No. F-2010-799 (Okl.Cr., November 18, 2011) (unpublished):
Victim Impact (Non-Capital); After-Formers (Enhancement): This is an example of how
defendants can get worked over in Grady County and how the OCCA will let the State and the
trial court get away with it. Prince was charged with Robbery with a Dangerous Weapon, tried
by jury, and sentenced to 30 years by the Hon. Wyatt Hill. The OCCA found error when the trial
court refused to redact portions of the prior Judgments and Sentences that mentioned suspended
sentences; and also error in failing to redact one of the counts since it occurred in the same
transaction. In addition, the trial court abused its discretion when it permitted the victim to testify
that she suffered from congestive heart failure which she believed was the result of the stress
caused by the robbery. The OCCA affirmed the rule that victim impact evidence is not
admissible in non-capital cases where the jury determines the sentence. However, these errors
were all deemed harmless.
Katherine Denise Burns v. State, No. M-2010-341 (Okl.Cr., November 18, 2011) (unpublished):
Texting (Sufficiency): Burns was charged with Harassment by Use of an Electronic Device
when she sent harassing text messages. She was tried at a bench trial, convicted by the Hon.
Gary Snow (Seminole County) and sentenced to 6 months, all suspended. However, under the
statute, a conviction requires proof that the identity of the person making the call or
communication is not disclosed. In this case, the identity of Burns as the person sending the texts
was known; thus, the conviction is reversed with instructions to dismiss.
Vincent Delmarco Berry v. State, No. F-2010-98 (Okl.Cr., November 28, 2011) (unpublished):
Experts (Toolmarks/Shell Casings): This is a First Degree Murder case out of Tulsa presided
over by the Hon. Tom C. Gillert. It is notable for the discussion regarding the testimony of Mark
Boese, a former lab director for the Tulsa Police Department, who testified that shell casings
recovered from the crime scene matched shell casings test fired from a rifle. The OCCA found
no error in the admission of his testimony without a pre-trial Daubert hearing because toolmark
methods are reliable.
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Judie Ann Hansen v. State, No. F-2009-780 (Okl.Cr., November 28, 2011) (unpublished):
Hearsay/Confrontation: This case deals with a murder that happened in 1980 (Hansen is said to
have killed her husband). The case was reopened twenty-seven years later when Hansen’s sister
and brother-in-law were embroiled in a “contentious divorce” in Idaho and the brother-in-law
told a friend that Hansen had confessed to the murder 1980, both to him and her sister. The
friend notified the police and the investigation was reopened. The central issue in the case is a
hearsay/confrontation challenge to phone recordings between the brother-in-law and the sister
where the brother-in-law asked the sister about Hansen’s confession years ago. The OCCA
rejected both challenges because the statements were not offered for the truth of the matter
asserted---and thus were not hearsay. This opinion is a good example of how the rules can be
manipulated by the State to convict on what appears to be a paper-thin evidentiary basis. The
OCCA stated that Crawford and the Sixth Amendment do not apply because the statements were
not hearsay.
State v. John Paul Gay, No. S-2010-1105 (Okl.Cr., December 1, 2011) (unpublished): Search
and Seizure (Curtilage/Warrantless): Gay was accused in Cleveland County of multiple drug
offenses. The Hon. Tom A. Lucas granted a pre-trial motion to suppress and dismissed the case
in its entirety. The State appealed. In this unusually fact-laden opinion, the Court affirmed the
suppression motion. Although there is a lot of detail, basically OBN agents investigated
marijuana growing in a rural setting and walked up to Gay’s home to inquire. No one answered
the front door. The agents walked around the residence in search of other doors and saw
marijuana growing inside the house through a window. The Court held that the agent encroached
upon the curtilage of the home and the observation and search was unlawful, even though the
officer was (supposedly) walking around the house in search of another access area or door (or
persons): “[T]o stretch the public access exception to the point of allowing an officer to travel to
the side or the rear of a home to search for potential additional public access points would be to
permit the exception to swallow the rule.”
Cynthia McGhee v. State, No. RE-2010-706 (Okl.Cr., December 1, 2011) (unpublished):
Indigents (Restitution): This is another case where a suspended was revoked without a finding
that the defendant had the ability to pay but refused. Remanded for a hearing so the court could
make findings.
Jason Dean Vansickle v. State, No. RE-2010-304 (Okl.Cr., December 1, 2011) (unpublished):
Suspended Sentences: Vansickle pled guilty to KCSP and sentencing was deferred by the Hon.
Gary L. Brock (Choctaw County) for five years. The deferred was subsequently accelerated to
four years suspended. Vansickle still could not stay out of trouble and when he violated again
(positive drug test and failure to pay probation fees) Judge Brock sentenced him to one calendar
year in jail. On appeal, Vansickle argued that the court lacked authority to impose a sentence to
be served day-for-day and the OCCA agreed.
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Gregory Davis Wabaunsee v. State, No. C-2010-940 (Okl.Cr., December 7, 2011) (unpublished):
Double Jeopardy; Waiver (Appellate Issues): In this guilty plea case out of Garfield County,
Wabaunsee gets partial relief when the Court held that convictions for felon in possession of a
firearm and possessing a gun while in the commission of the felony of second degree burglary
violated the state statute prohibiting multiple punishments under 21 O.S. § 11. NOTE: The facts
are unusual in that Wabaunsee did not have the gun with him when he burgled an unoccupied
residence; rather, he found guns inside the residence and possessed them during the burglary.
NOTE: Also, this claim was not raised in the district court, but the Court stated that it has
routinely addressed such claims in certiorari appeals (and citing cases).
Kory Williams v. State, No. F-2010-1155 (Okl.Cr., December 8, 2011) (unpublished): After
Formers (Prior Instructions): Williams was convicted of, among other things, Possession of a
Firearm AFCF. The State introduced a copy of the prior J&S which included a reference to a
suspended sentence, and a State witness testified that he supervised Williams on probation. This
was error, but harmless.
Eugene Turner v. State, No. F-2010-0888 (Okl.Cr., December 9, 2011) (unpublished): Deferred
Sentences (Jurisdiction): Turner pled guilty in Logan County to three counts (Assault and
Battery on a Police Officer, Escape from Detention/Arrest, and Domestic Assault). The Hon.
Donald L. Worthington sentenced Turner on April 8, 2005, and deferred judgment and sentence
until April 9, 2010. The State filed the application to accelerate on April 9, 2010. Under case
law, a deferred sentence runs on the date the sentence is imposed (April 8, 2005, in this case).
Thus, it expired on April 8, 2010. Even though the district court set the return date as April 9,
2010, this could not act to extend jurisdiction. Since the deferred expired one day prior to the
State filing the application to accelerate, the acceleration order is reversed.
Marquis Milton Bullock v. State, No. F-2009-949 (Okl.Cr., December 12, 2011) (unpublished):
Burks Notice and Bad Acts: In this murder case, then-trial judge Clancy Smith (now a judge on
the OCCA) abused her discretion by admitting evidence of other bad acts in the form of letters
and evidence that Bullock tried to spy on the victim’s sister by drilling holes in the walls and
cutting blinds at the residence. The Court stated that there was no visible connection between his
attempts to spy on the sister and the murder. The State argued “common scheme or plan” in that
Bullock’s sexual interest in the sister was related to the murder, but the Court rejected this
contention, noting that the “visible connection” in these cases is the connection between the two
crimes or bad acts, not between the defendant and the crimes or bad acts. This is a good
distinction to remember, even though the error was harmless in this case.
Equan D. England v. State, No. F-2010-499 (Okl.Cr., December 13, 2011) (unpublished): IAC
(No Court Reporter); Deferred Sentences: In this appeal involving an accelerated sentence,
England alleged IAC because trial counsel for some inexplicable reason waived a court reporter
for the hearing. England was accelerated and appealed. Since the claim was IAC, England had to
show deficient performance and prejudice. The Court held that he was unable to show prejudice
since he made no allegation of any error or irregularity in the proceeding that would have been
evidence from a record had a court reporter taken down the testimony. NOTE: The Court also
dismissed a claim of excessive sentence since England did not file a motion to withdraw his
pleas and pursue a certiorari appeal.
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Frank Leroy Gibson v. State, No. F-2010-651 (Okl.Cr., December 13, 2011) (unpublished):
After Formers (Priors); Prosecutorial Misconduct (Personal Opinion): Gibson was
convicted of Manufacturing (Meth) AFCF in Kay County. The conviction was affirmed, but the
case is notable because the State used the Summary of Facts form to establish the prior
convictions, rather than proper judgments and sentences. Significantly, though, there was no
objection at trial and the Court held there was no plain error. I suspect that a different result
might have been obtained had the error been preserved, but be aware that the Court has allowed
the use of documents other than J&Ss in this context. In addition, trial counsel had been charged
with a crime (embezzlement) and the trial judge (the Hon. Leslie D. Page) felt it necessary to
inform the panel of this fact during voir dire. The Court found that this unwarranted statement,
combined with prosecutorial misconduct in which the prosecutor expressed her own personal
opinion about Gibson’s guilt and vouched for the credibility of a police officer, sufficed to
prejudice Gibson on the sentence; thus, the sentence was modified from Life to 25 years.
Kendall DeWayne Asher v. State, No. RE-2010-1214 (Okl.Cr., December 29, 2011)
(unpublished): Appellate Record: In this revocation case, the claims of error were supported by
citations to a transcript that was not made part of the record nor designated as part of the record
on appeal. The State argued that this was fatal to all claims and the Court agreed. This is a
cautionary tale that it is the burden of the appellant to make sure that the appellate record is
sufficient.
James Parnell Johnson v. State, No. RE-2011-277 (Okl.Cr., January 10, 2012) (unpublished):
Victim Compensation Assessment: Johnson was subject to a VCA assessment at his original
sentence, and the trial court imposed a VCA again at his revocation hearing. He argued this was
error because a VCA is proper only at the time of the original sentence or upon revocation, but
not both. The Court agreed, stating: “Therefore, we find that a victims compensation assessment
is one that may be ordered either at the time of sentencing, or at any time during the suspended
sentence. However, the assessment may not be ordered twice; it’s an either or proposition for the
sentencing court.”
Marcus DeJuan Berry v. State, No. F-2010-547 (Okl.Cr., January 24, 2012) (unpublished):
Double Jeopardy: Lewd Molestation case where the Court held that convictions for lewd
molestation under the “asked, invited, enticed, or persuaded” theory are based upon the same
acts as a count of kidnapping, and therefore violate 21 O.S. section 11. Kidnapping count is
reversed.
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State v. Teddy William Stolhand, No. S-2011-467 (Okl.Cr., February 1, 2012) (unpublished):
Retroactivity: Stolhand was charged in McClain County with Possessing a Firearm AFCF. At
the PH, the Hon. Greg Dixon sustained the demurrer, holding that the State’s application of 63
O.S. 2-410(B) (which deals with deferred sentences and the effects thereof) in this situation
violated ex post facto principles. The State appealed to the district court (the Hon. Tracy
Schumacher) which affirmed. In this opinion the Court affirmed. Basically what happened was
that Sholhand received a deferred sentence in 1999 for possession of CDS. He completed it in
2004. The then-in-effect 63 O.S. 2-410 provided benefits to Sholhand which made his conviction
a nullity for purposes of employment and civil rights. All was good until the statute was changed
in 2010 to require a period of ten years after successful completion of the deferred term before
the rights enjoyed could be achieved. Sholhand argued that this after-enacted provision could not
apply to him six years after he had completed successfully his deferred term. The Court held that
the general rule is that new legislative enactments are prospective only unless specifically
declared retroactive. As such, the new law in title 63 does not apply to Sholhand.
State v. Raymond Michael Ashley, No. S-2011-300 (Okl.Cr., February 7, 2012) (unpublished):
Jurisdiction (Police/Federal Agent): This is an unpublished opinion where the State appealed
on a reserved question of law: WHAT IS THE SCOPE OF A FEDERAL OFFICER’S
AUTHORITY TO ENFORCE STATE CRIMINAL LAWS AS A “PEACE OFFICER” UNDER
21 O.S. § 99? The case involved a U.S. Secret Service Agent in Oklahoma City who made a
traffic stop when he saw a car speeding (70 mph in a 40 mph zone) with unrestrained children in
the car. The driver was Ashley. Ashley was eventually arrested by local cops and charged with
carrying a concealed weapon and obstructing an officer. The trial court, the Hon. Geary L.
Walke, sustained a demurrer, holding that the Secret Service Agent had no authority to make the
stop since he was not assisting local law enforcement. In this opinion, the Court affirmed,
answering the question this way: “For the reasons discussed, we find that the authority of federal
law enforcement officers to enforce state criminal laws and make arrests for state crimes is
limited to situations in which the federal law enforcement officer is rendering assistance to an
Oklahoma law enforcement officer during an emergency or providing aid upon the request of an
Oklahoma law enforcement officer with jurisdiction.”
Kurt Wesley Kingham v. State, No. F-2010-746 (Okl.Cr., February 8, 2012) (unpublished):
Prosecutorial Misconduct (Comment on Right to Remain Silent): Kingham was tried and
convicted by jury of three counts of lewd molestation in Pottowatomie County (Hon. Douglas L.
Combs). Although there was instructional error in this case (harmless), I included it because
when Kingham was questioned by law enforcement about the allegations, prior to arrest, he told
the police that he did not want to incriminate himself. The prosecutor brought this out on crossexamination. In this appeal, Kingham asserted that this question violated his right to remain
silent. The Court rejected this contention, applying plain error, with a decent discussion of the
law in this area. Essentially, such questions do not violate the right to remain silent, but are
analyzed under the “more probative than prejudicial” standard.
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Dustin Loyal Davenport v. State, No. RE-2011-249 (Okl.Cr., February 23, 2012) (unpublished):
Suspended Sentences; Sentence Modification: Davenport was convicted of Manslaughter and
Causing an Accident Resulting in Great Bodily Injury While Driving Under the Influence. He
was sentenced to 7 and 5 years, respectively, all suspended and running concurrently. The State
sought to revoke by alleging that he possessed and consumed alcohol, and visited place where
alcohol was used or sold. The Hon. Glenn M. Jones (Oklahoma County) revoked in full.
Davenport defended on the basis that the violations were “technical” in nature and therefore
should have been handled by DOC under 22 O.S. 991b(B), rather than through district court
revocation proceedings under 22 O.S. 991b(A). The Court disagreed, holding that the State has a
choice as to which section to utilize for violations of probation. However, the Court found
revocation in full an abuse of discretion and modified the sentence to time served.
Christopher Stinson, Sr., v. State, No. F-2011-70 (Okl.Cr., February 24, 2012) (unpublished):
Double Jeopardy: Conviction for Manufacturing is reversed and dismissed because it was the
underlying felony in a felony-murder case. Convictions for both felony murder and the
underlying felony violate double jeopardy.
State v. Pamela DeJear, No. S-2011-774 (Okl.Cr., March 1, 2012) (unpublished): State Appeals:
DeJear was charged in Oklahoma County with being a felon in possession of a firearm while
under DOC supervision. The Hon. Donald L. Deason affirmed a magistrate’s ruling that there
was insufficient evidence that she was under the supervision of DOC. In this opinion, which is
unfortunately short on facts, the Court affirmed.
John Robert Kastner v. State, No. F-2010-980 (Okl.Cr., March 12, 2012) (unpublished): Kastner
was tried by jury in Tulsa County (the Hon. Tom C. Gillert presiding) and convicted of murder
in the first degree. He was sentenced to LWOP. Some opinions have a legal lesson, others just
have interesting or odd facts, such as this one. It involves the murder of Lori Kastner, who was
then a practicing attorney employed at the Oklahoma Supreme Court. The factual narrative is a
riveting tale of deception and tragedy caused by a web of deceit spun by her husband. This is one
of those truth-is-stranger-than-fiction stories.
Evelyn Josephine Dugger v. State, No. F-2010-902 (Okl.Cr., March 14, 2012) (unpublished):
Indictments and Informations; Constructive Amendment: Dugger was convicted by jury in
Haskell County (the Hon. Brian C. Henderson presiding) of Distribution of Meth and sentenced
to twenty years. This case is odd because the Information accused Dugger of unlawful delivery
of a “narcotic” but Meth is not a “narcotic” according to the chemist who testified at trial, but
rather a controlled dangerous substance in Schedule II. Should be a winner, right? Well, no. The
trial court found this was an error in form rather than substance which did not affect Dugger’s
substantial rights. The Court agreed, recognizing again that an Information may be amended,
even after trial begins, if the defendant was not misled or confused as to the nature of the charge.
Thus, in this case, the Court found that the constructive amendment of the Information did not
result in material prejudice to Dugger.
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Eric Deon Moore v. State, No. F-2010-152 (Okl.Cr., March 14, 2012) (unpublished):
Interrogations; Moore was convicted by a jury in Washington County of shooting with intent to
kill and sentenced to 25 years. This is a very lengthy opinion affirming the conviction, but it has
an excellent discussion of the use of pre-arrest silence and the law governing this topic. Moore
asserted self-defense. The State presented testimony by a police officer to the effect that Moore
called a woman he knew, she then handed the phone to the officer, and then Moore “mumbled
something then hung up.” During the testimony of the officer, the prosecutor elicited testimony
that the caller told him nothing about the circumstances of the shooting, that he had been shot,
that he needed medical attention, or that he had been required to use self-defense. In closing
argument, the prosecutor told the jury that Moore had the chance to tell his story to the cops but
did not do it. Unfortunately, trial counsel did not object in time and thus the Court reviewed for
plain error. The general rule is that post-arrest silence is inadmissible. The Supreme Court held
that pre-arrest silence can be used to impeach a testifying defendant. But, this case involved use
of pre-arrest silence in the State’s case-in-chief. On that issue, neither the OCCA nor the
Supreme Court have ruled, and the lower courts are split, including the federal circuit courts of
appeals (the Tenth Circuit is on the side of the defense, holding that the Constitution forbids the
prosecutor to make substantive use of pre-arrest, pre-Miranda silence). Also, the trial court did
not err in disallowing defense counsel from cross-examining a witness about four deferred
sentences. The Court held this was proper because deferred sentences are not convictions, BUT
trial counsel could question the witness about the underlying dishonest conduct and about any
promises of leniency, just not about the deferred sentences themselves.
Robert Nelson Clifton v. State, No. F-2010-1080 (Okl.Cr., March 16, 2012) (unpublished):
Evidence: Clifton was convicted by jury in Muskogee County of four counts of rape. Although
the Court affirmed, it did find error in the introduction of two pieces of evidence: 1) the fact that
Clifton might have visited an undefined pornography web site on his computer; and 2) the fact
that his other daughter committed self-inflicted injury. The Court found that these evidentiary
items were not linked to Clifton in any way, and thus the judge abused his discretion in allowing
them (but the errors were harmless). The point is that this type of evidence must be linked to the
defendant and the crime in some way to be relevant, and thus admissible.
State v. Wendel Hughes, No. S-2011-0801 (Okl.Cr., March 26, 2012) (unpublished): State
Appeals (Preventing a Witness from Giving Testimony): In this case out of Sequoyah County,
Hughes was charged with Preventing a Witness from Giving Testimony, Using a Firearm While
Committing a Felony, and False Reports of Crime. The magistrate sustained demurrers to counts
1 and 2 based upon insufficient evidence. The State appealed and the District Court affirmed. In
this opinion, the Court affirmed, finding that the decisions of the district court were not clearly
erroneous. The main opinion is devoid of any facts, but the dissent of Judge Lewis tells us that
Hughes was a police officer, under suspension, charged with larceny of cattle. Hughes apparently
had shot himself accidentally, but then shot another round into his vehicle to stage a crime scene.
He then hid the firearm, which has never been found. Hughes then reported the shooting to a
friend on the Sallisaw P.D. and falsely accused the victim in the cattle larceny case of firing the
shots that wounded him and struck his vehicle. When the victim was arrested, he was quickly
exonerated based on “videotaped evidence” and Hughes confessed to the false report. Judge
Lewis found these facts powerful circumstantial evidence that Hughes concocted the scenario in
order to prevent the victim from testimony in the larceny case.
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Isaiah Hasan Gilbert v. State, No. F-2011-354 (Okl.Cr., March 29, 2012) (Unpublished): IAC;
After Formers (Priors/Instructions): Gilbert was convicted by jury of felonious possession of a
firearm (AFCF) in the district court of Tulsa County. Essentially, Gilbert was the front seat
passenger in a vehicle that contained a firearm. For this he was sentenced to 30 years. The Court
found IAC when counsel failed to call a witness who would have testified that the gun was not
Gilbert’s, and that in fact Gilbert did not know that the gun was in the car. Counsel tried to get
this testimony in through hearsay testimony from a police officer rather than by calling the
witness. But, alas, the error was harmless. However, the Court did find IAC with prejudice when
defense counsel failed to challenge the documents used to enhance because those had
information regarding the suspended sentences that Gilbert had received in his prior cases. This
error resulted in a modification of the sentence from 30 to 20 years.
Mark A. Sanders v. State, No. F-2010-1191 (Okl.Cr., March 30, 2012) (unpublished): Deferred
Sentences; Judicial Notice: Sanders pled guilty in Oklahoma County (the Hon. Jerry Bass
presiding) to Possession of CDS and Carrying a Weapon and he received a deferred sentence.
The State sought to accelerate the deferred for several reasons, primarily because Sanders had
been convicted of murder in a different case (presided over by Judge Deason). Judge Bass
transferred the case to Judge Deason for the acceleration hearing, in which Judge Deason took
judicial notice of the murder trial and the conviction. The only evidence presented at the
acceleration hearing was a statement by Judge Deason that he had presided over the murder trial
and had heard all of the evidence. No other evidence was offered. The Court found plain error in
this procedure, finding that the State had failed to prove that the conviction was final, and also
that it was error for the court to take judicial notice of the conviction. The State has to actually
present the evidence.
Marco Lamonte Carroll, No. F-2010-495 (Okl.Cr., April 4, 2012) (unpublished): Double
Jeopardy; Drive-by Shooting: Carroll was convicted by a jury in Tulsa County (the Hon. Kurt
G. Glassco presiding) of Second Degree Felony Murder (Drive-by) and two counts of Using a
Vehicle to Facilitate the Discharge of a Firearm. Basically, Carroll and three other men did a
gang-motivated drive-by in which one person died and another was injured. In this opinion, the
Court affirmed for the most part, but reversed one of the counts of Using a Vehicle to Facilitate
the Intentional Discharge of a Firearm on double jeopardy grounds since it formed the basis for
the Second Degree Felony Murder conviction. The Court held the same in a companion case for
the driver of the vehicle in Roy C. Williams v. State, No. F-2010-665 (Okl.Cr., April 4, 2012).
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State v. Daren Levi Geyer, No. S-2011-543 (Okl.Cr., April 6, 2012) (unpublished): Discovery;
State Appeals: This is the first in a trio of cases in which the State appeals out of Cleveland
County orders by the Hon. Michael D. Tupper, Special Judge, suppressing evidence as a sanction
on the State for a discovery violation, and instructed the jury with a “negative inference”
instruction. The Court held that there was no abuse of discretion in finding that the State
willfully violated the discovery order, nor any abuse of discretion in imposing a sanction.
Concerning the “negative inference” jury instruction, the Court found that the statute governing
such appeals does not cover review of a proposed jury instruction. NOTE: The facts are skimpy
in the opinion, but the specially concurring opinion of Judge C. Johnson sheds some light: “In
this case, the district court concluded that the State should have taken steps to preserve
potentially discoverable evidence, and the court imposed sanctions on the State for failing to do
so.” A companion case before Judge Tupper is State v. Nicholas Demir Say, No. S-2011-544
(Okl.Cr., April 6, 2012); and another case before a different judge (the Hon. Steve L. Stice), held
the same, State v. Blair Rix Miller, No. S-2011-545 (Okl.Cr., April 6, 2012) (unpublished).
Matthew John Shawley v. State, No. C-2011-420 (Okl.Cr., April 6, 2012) (unpublished): Guilty
Pleas; Standard of Review; Habeas Corpus (Procedural Default): This is a case out of
Garvin County (the Hon. Greg Dixon presiding) where Shawley pled guilty on a blind plea to
multiple counts of lewd acts and rape by instrumentation. He was sentenced to what amounted to
50 years at 85%. In a shocking development, Shawley filed a pro se motion to withdraw his
pleas because he was “not happy with his sentence” and based upon some alleged shortcomings
of trial counsel. The Court affirmed the denial of his motion to withdraw his pleas, but I included
the case because of a procedural trap and its exception. The trap is that under Rule 4.2, all bases
for relief must be raised in the application to withdraw the plea. In this case, Shawley apparently
did not raise his IAC claim or his attack on the factual basis of the plea until the hearing on his
motion. Under the Rule, his claims should have been waived on appeal. However, the Court
addressed on the merits the IAC of plea counsel claim pursuant to Medlock v. State, 1994 OK
CR 65, 887 P.2d 1333, and also addressed the factual basis claim for plain error, also pursuant to
Medlock. Judge Lumpkin’s dissent explains it in detail, refers to Medlock as “an anomaly in our
jurisprudence” and explains why inconsistent application of waiver rules might affect federal
habeas review.
Elgret Lorenzo Burdex v. State, No. F-2010-914 (Okl.Cr., April 26, 2012) (unpublished):
Excessive Sentence; Judicial Notice (DOC Web Page): This is a case out of Caddo County
(the Hon. Richard G. Van Dyck presiding) where Burdex went to jury trial on a charge of
Uttering a Forged Instrument (a check) AFCF, and was sentenced to life imprisonment.
Although the Court affirmed the conviction, I included it here for two reasons. First, the Court
found that the sentence for the non-violent crime shocked the conscience of the Court (even with
his prior criminal record). Second, Burdex raised an issue that one of his priors should not count
for enhancement purposes because he discharged it more than 10 years prior to being convicted.
The problem is that he did not present evidence of this at trial, but tried to prove it by introducing
on appeal a copy of the DOC web site sheet showing the discharge date. Burdex asked the Court
to take judicial notice of it. The Court refused.
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Chad Allen Turner v. State, No. F-2010-1128 (Okl.Cr., May 9, 2012) (unpublished):
Conspiracy; Double Jeopardy: Turner was convicted of conspiracy to manufacture CDS
(meth) and also conspiracy to traffic CDS (meth). The Court reversed the second conviction,
finding that only one agreement existed for the manufacturing of a trafficking amount of meth,
and that overt acts were the same for each count. Thus, two convictions violated “double
punishment prohibitions.”
Philipe Jean Pace v. State, No. C-2011-592 (Okl.Cr., May 10, 2012) (unpublished): Guilty Pleas
(State); Pro Se Representation: Pace had indicated to the Hon. C. Steven Kessinger (Pontotoc
County) that he wanted to work out a deal and get his case resolved (Pace was in jail at the time).
In this opinion, the Court allows him to withdraw his plea because, although he appeared to
waive his right to counsel at the plea hearing, there is no record that Judge Kessinger advised
Pace of the dangers of self-representation.
Darrell Lee Coots v. State, No. F-2010-416 (Okl.Cr., May 11, 2012) (unpublished): Jurors: This
is a stunning opinion where, in a child-rape case, a potential juror stated that he could not even
consider imposing the minimum punishment under the statute. Defense counsel moved to excuse
the juror for case. The judge denied the motion, and in this opinion, the Court held that there was
no abuse of discretion: “In a non-capital case, Oklahoma law does not require a prospective juror
to agree in voir dire to consider every possible penalty within the range of punishment.”
Ronald Alvis Dinkins v. State, No. F-2010-548 (Okl.Cr., May 23, 2012) (unpublished): Pro Se
Representation: Dinkins proceeded pro se and was convicted by jury on multiple firearms/drug
charges in Tulsa County (the Hon. Carlos Chappelle). Reversed because he was not advised
properly on the risks of self-representation.
The City of Tulsa v. The Hon. William J. Musseman, No. PR-2012-339 (Okl.Cr., May 31, 2012)
(unpublished): Discovery: This opinion resolves a discovery dispute in Tulsa that should have
wide-ranging implications for the bench and bar, but alas the Court dealt with it in an
unpublished, summary order. Lawyers in the Tulsa County P.D.’s office issued a subpoena duces
tecum on the Tulsa Police Department for some computer data that would show that an officer
lied on the stand. The City moved to quash the subpoenas, but the Hon. William J. Musseman
denied the motions. The City appealed, and in this Order the OCCA denied relief to the City,
holding that the City had failed to meet its burden of proof for mandamus relief. I believe that the
import of this case is that it resolves some tension between the scope of the discovery code
(which compels the State to produce evidence and information in its possession) and the right of
the accused to subpoena evidence to support his defense. They are not the same thing.
Dale Anthony Chambers v. State, No. F-2010-1079 (Okl.Cr., July 13, 2012) (unpublished):
Confrontation and Cross-Examination: Chambers was convicted by jury of two counts of
child sexual abuse. The allegations were made by a 12-year-old stepdaughter. REVERSED
because admission of testimonial hearsay contained in the sexual assault exam/investigation
form violated the Confrontation Clause. The form contained handwritten information from an
unidentified forensic interviewer who did not testify, and also a handwritten conclusion from a
non-testifying physician who reviewed the conclusions of the SANE nurse. NOTE: Trial counsel
did not object to the form, but the Court nevertheless reversed on plain error review.
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State v. Steven Cory Lymen, No. S-2011-765 (Okl.Cr., July 13, 2012) (unpublished):
Eyewitness ID/Lineups: Lymen was charged with Burglary II in Tulsa County. He was bound
over at PH, but filed a pre-trial motion to suppress the in-court identification, apparently on the
basis that the State failed to follow established policy of the Tulsa Police Department in showing
photos of the accused to a witness, and that the initial identification was unduly suggestive and
tainted the subsequent in-court identification. The Hon. James M. Caputo granted the motion,
and thereafter dismissed the case. The State appealed. AFFIRMED because there was no abuse
of discretion.
Christopher D’Shun Cleveland v. State, No. F-2011-482 (Okl.Cr., August 9, 2012)
(unpublished): Perjury; Jury Instructions (Perjury); Witnesses: Cleveland was tried by jury
in Oklahoma County and convicted of perjury. There are a couple of issues in the case. First, two
key witnesses were lawyers and for some reason Judge Watson did not swear them in, choosing
instead to remind them that they were under oath as officers of the court. The OCCA found no
plain error since there was no objection. Second, the OCCA found error in Judge Watson
refusing to instruct the jury that it must consider the materiality of the perjured statement in
imposing the sentence. NOTE: The general rule is that mitigating circumstances cannot be
presented to the jury in a non-capital case, but in this context the perjury statute has specific
language mandating that the materiality of the perjured statement can be considered as to the
punishment.
State v. Nhanh Van Dang, No. S-2012-214 (Okl.Cr., August 13, 2012) (unpublished): State
Appeals; Search and Seizure (Traffic Stops): Dang and a co-defendant were charged with
Trafficking in Canadian County (traffic stop case). The Hon. Gary E. Miller ordered the
evidence suppressed, and the OCCA found no abuse of discretion. An OBN agent stopped the
vehicle for the infractions of “following too closely” and failure to operate the vehicle as nearly
as practicable within a single lane. The preliminary hearing magistrate found that the State failed
to produce evidence of a particularized and objective basis for the agent’s suspicions (no
testimony as to the actual time interval between the vehicles or the speed of the vehicles; no
testimony that the vehicle crossed the fog line for an appreciable time or in an appreciable
manner). Suppression affirmed.
Lonnie Wayne Tate v. State, No. F-2011-460 (Okl.Cr., August 13, 2012) (unpublished): Double
Jeopardy: Tate was convicted of multiple counts arising out of an incident where he fled the
police, including Attempted Eluding, Running a Roadblock, Assault and Battery on a Police
Officer, and in a separate case tried the same day, Obstruction, Speeding, and Resisting.
Although the Court essentially affirmed, it found plain error violations of double
punishment/section 11 for the convictions for Obstructing and Attempting to Elude (Tate’s
failure during flight to heed the commands of the officers to stop was part of the same conduct as
eluding); and also for the crimes of Resisting and A&B on a Police Officer (Tate fought when
arrested; this was one act that could not be punished twice).
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Johnny Dale Black v. Workman, No. CQ-2012-528 (Okl.Cr., August 15, 2012) (unpublished):
Habeas Corpus (Procedural Default): This opinion answers a Certified Question from the
Tenth Circuit on a technical aspect of state law as it relates to procedural defaults in federal
habeas cases. Procedural defaults must be based on state law. The Tenth Circuit wanted to know
whether the OCCA looks to the underlying merits of the federal claims in determining whether
such claims are barred in a second post-conviction application. The OCCA answered that
question in the negative (this is bad for the petitioners).
Hollis Michael Anson v. State, No. C-2011-1119 (Okl.Cr., September 5, 2012) (unpublished):
Guilty Pleas (State): Anson was charged in Osage County with Manufacturing. He entered a
blind plea and was sentenced to 25 years by the Hon. B. David Gambill. In this appeal, the Court
granted certiorari and ordered a new hearing on the motion to withdraw the plea, one with
conflict-free counsel. Anson’s complaint is that he was not informed of his right to a presentence report, and he thought it might have made a difference. At the hearing on the motion to
withdraw, trial counsel argued the motion, but did not call witnesses (even Anson himself) and
failed to prosecute the claims of Anson in a conflict-free way.
James Lee Gilford, Jr., v. State, No. F-2010-1237 (Okl.Cr., September 5, 2012) (unpublished):
Double Jeopardy; Judicial Notice: Gilford was charged with Robbery, Assault and Battery
w/Dangerous, Assault While Masked or Disguised, and First Degree Burglary, all after former
conviction of six felonies, for which he was sentenced by the jury to life imprisonment on each
count, all of which were run consecutively by the Hon. Kurt G. Glassco (Tulsa County). In this
appeal, the Court affirmed for the most part, although it did find that the convictions for Assault
and Battery and Assault While Masked were the same act comprising the Robbery count, and
were thus multiple convictions for the same act. NOTE: In footnote 3, the Court stated that
Gilford requested the Court to take judicial notice of records from Tulsa Municipal Court
regarding a prosecution of a witness for shoplifting, and from Tulsa County District Court
regarding a prosecution for drugs (neither of which were divulged by the State prior to trial). The
Court held that it could take judicial notice of certified copies of these records under 12 O.S.
2202(B) and Collier v. Reese, 2009 OK CR 86, ¶ 8, n.7, 223 P.3d 966, 970.
Steven Glen Craddock v. State, No. F-2011-603 (Okl.Cr., September 10, 2012) (unpublished):
Discovery: In this Robbery case out of Caddo County, OIDS did not approve funds for an expert
witness for the defense until it was too late to give adequate notice to the State. As a sanction, the
Hon. Richard G. Van Dyck excluded the testimony. The Court held that this sanction was too
harsh, but was harmless.
Emory Norris Gaines v. State, No. F-2011-876 (Okl.Cr., September 12, 2012) (unpublished):
Prosecutorial Misconduct (Improper Argument): In this Child Abuse out of Tulsa County,
the Court found plain error when the prosecutor emphasized prior suspended sentences in closing
argument, stating that Gaines had received the “gift of probation,” a “second chance,” and
another shot” on his prior convictions. The Court found error in this type of argument, but
deemed it harmless.

32

OKLAHOMA COURT OF CRIMINAL APPEALS UPDATE (UNPUBLISHED OPINIONS)
Tony Ray Gipson v. State, No. F-2011-366 (Okl.Cr., September 12, 2012) (unpublished):
Jurisdiction (Indian Country); Character Evidence: This is a First Degree Murder case out of
Okfuskee County (the Hon. Lawrence W. Parish) in which Gipson was sentenced to LWOP for a
murder that occurred in an Indian housing project in Okemah. In an extended analysis of the
jurisdiction of the district court, the Court held that the Creek Nation housing complex is not
“Indian Country” under federal law, thus the State had jurisdiction. However, the Court vacated
the sentence (but not the conviction) because of improper character evidence of a fight between
Gipson and another person hours before the altercation that resulted in the death. This evidence
simply showed Gipson’s violent nature and was not relevant to the charges.
Gregory Shawn Wood v. State, No. F-2011-206 (Okl.Cr., September 20, 2012) (unpublished):
Standard of Review (Double Jeopardy); Election: In this Child Sexual Abuse case out of
Canadian County, Wood raised several multiple punishment/double jeopardy claims. The Court
affirmed, but I included the case for two reasons: first, the discussion of the standard of review of
Double Jeopardy claims not preserved by objection (some cases hold that such claims are
fundamental and entitled to de novo review; other cases hold that the claim can be waived); and
second, the discussion about “election” of acts that constitute the offense. The election claim was
reviewed for plain error since there was no objection, but this issue does not crop up that often
and the discussion is decent.
Terry Lamar Green v. State, No. C-2012-52 (Okl.Cr., September 21, 2012) (unpublished):
Guilty Pleas: Green pled no contest to Child Abuse/Neglect in Tulsa County and was sentenced
to Life (at 85%) by the Hon. William Musseman. Not surprisingly, Green sought to withdraw his
pleas. The Court granted a new hearing on Green’s motion because the trial court refused to
allow trial counsel to withdraw, even though there was a conflict concerning what Green alleged
(trial court coercion) and trial counsel’s recollection of what she told Green. The Court held that
Green was entitled to conflict-free counsel.
Ronnie Lee Martin v. State, No. F-2011-563 (Okl.Cr., September 21, 2012) (unpublished): IAC:
Martin was convicted of Trafficking in Atoka County (the Hon. Richard E. Branam presiding)
and sentenced to LWOP. He raised one issue on appeal--that his trial lawyer was ineffective--but
it was enough because the Court granted relief. Trial counsel advised Martin to refuse the State’s
plea offer of 35 years with 25 suspended in a traffic stop case where the search and seizure was
solid. This case is unusual because trial counsel had been disciplined by the Oklahoma Supreme
Court based in part on how counsel handled Martin’s case, prompting the Supreme Court to
conclude that there was clear and convincing evidence of counsel’s unfitness to practice law. The
Court stated that it could not “in good conscience” disregard the findings of the Supreme Court,
and also likened this situation as “similar to collateral estoppel.” Among counsel’s deficiencies
were failing to advise Martin of the plea offer adequately, failing to read the lab report, filing
motions that were only a few sentences long and contained grammatical and typographical
errors, not being ready for trial, and for calling Martin as a witness in the case and eliciting
agreement from Martin that he had committed the acts that constitute Trafficking. NOTE: The
representation in this case was so bad that the Court seemed to rely upon the Cronic standard of a
complete denial of an adversarial process, rather than the Strickland cause and prejudice
standard.
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Bridgette Elaine Rogers v. State, No. F-2010-509 (Okl.Cr., September 21, 2012) (unpublished):
Judicial Bias; Habeas Corpus (Procedural Default): Rogers was convicted in Washington
County of Trafficking and sentenced to LWOP. The Court affirmed in a lengthy unpublished
opinion that addresses in-depth search and seizure issues in traffic stops, and also delves into
recusal issues and the proper way to conduct them. Concerning the recusal issue, Judge DeLapp
had actually prosecuted Rogers in one of her prior drug conviction cases. Judge Steidley refused
to recuse Judge DeLapp from the case. The Court noted that there is no authority in Oklahoma
that requires recusal in a case such as this, and it refused the invitation of Rogers to fashion a per
se rule. Thus, since Rogers was unable to show actual prejudice, she loses. NOTE: When Judge
Steidley refused to recuse Judge DeLapp, Rogers did not pursue a writ of mandamus in the
OCCA. Under OCCA precedent, this is a fatal error that should have resulted in waiver of the
issue on appeal, a fact that was not lost upon Judge Lumpkin who pointed this out in a Specially
Concurring opinion; yet, the majority addressed the merits in any event.
Lorance Ridell Dever v. State, No. RE-2011-0359 (Okl.Cr., September 27, 2012) (unpublished):
Suspended Sentences: Dever received an 8-year suspended sentence in McCurtain County. The
State sought to revoke, alleging that he committed Murder in the First Degree and Shooting With
Intent to Kill. The Hon. Willard Driesel had no problem revoking in full, but in this appeal, the
Court granted relief on the basis that the revocation hearing was not held within 20 days of
arraignment. NOTE: The 20-day rule was fertile grounds for relief a few years ago until it was
watered down in Grimes v. State, 2011 OK CR 16, where the Court held basically that the
accused cannot acquiesce in the delay or participate in the continuance of the hearing, and then
claim a violation of the 20-day rule. However, the Court noted that in Dever’s case, the record
was devoid of any waiver by Dever of the 20-day right, any indication that he was ever advised
of this right, and no other indication that Dever acquiesced to the delay by seeking, or agreeing
to, a continuance.
Orlando James Evitt v. State, No. F-2011-442 (Okl.Cr., October 2, 2012) (unpublished):
Deferred Sentences; Jurisdiction (Appellate): Evitt pled blind in Washington County to two
drug counts that occurred within a 1,000 feet of a park or school. He received deferred sentences,
but the district court eventually accelerated them to prison time. In this opinion, Evitt sought to
eliminate the “within 1,000 feet” language from the Judgment and Sentence because this
language was not used during the plea. The Court treated this claim of error on appeal as a
request for an order nunc pro tunc to correct the Judgment and Sentence (i.e., a request for an
extraordinary writ), and thus beyond the scope of appellate review because Evitt had not
requested relief in the district court first.
Jesus Ceniceros, Jr., v. State, No. F-2011-858 (Okl.Cr., October 5, 2012) (unpublished): Double
Jeopardy: Ceniceros was convicted by jury in Pottawatomie County of eight drug counts,
including Trafficking. The Court affirmed for the most part, but reversed two counts of
distribution because the acts giving rise to those counts were the same as the acts that constituted
the Trafficking counts. This is noteworthy because Double Jeopardy does not prohibit the
multiple convictions (different elements), but section 11 does. Also, trial counsel raised the claim
at trial as one of Double Jeopardy, thus the issue was not preserved for appeal, but the Court
found plain error anyway.

34

TENTH CIRCUIT UPDATE
by
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United States v. Knight, No. 10-3087 (10th Cir., November 1, 2011) (Murphy, Ebel &
Tymkovich) (Published): Racketeering: This racketeering case out of Wichita involving the
Crips street gang is affirmed over claims relating to the jury instructions on the requirement of a
“pattern of racketeering activity” and constructive possession. No objections were made below,
so the panel applied plain error review.
United States v. Randall, No. 10-3113 (10th Cir., November 1, 2011) (Murphy, Ebel &
Tymkovich): Racketeering; Conspiracy: Another racketeering case out of Wichita involving
the Crips, this one involving a charge of conspiracy to commit racketeering, is also affirmed over
claims relating to failure to instruct on the affirmative defense of withdrawal from the
conspiracy, failing to instruct the jury that it had to agree unanimously on the predicate acts
under RICO, and cumulative error. On an issue of first impression regarding the standard of
“withdrawal from a conspiracy” involving a street gang, the panel held that the defendant must
disclose the scheme to law enforcement or make a reasonable effort to communicate his
withdrawal to his co-conspirators. NOTE: This standard is very strong. Randall told a DOC
official that he was no longer part of the gang, he had children, got a job as an auto mechanic,
and started attending church. This was not enough.
United States v. Hunter, No. 10-3266 (10th Cir., November 16, 2011) (Published) (Murphy,
Anderson & Hartz): Search and Seizure (Traffic Stops): In this traffic stop case, denial of a
motion to suppress is affirmed over claims relating to: 1) vagueness of a Kansas statute for
following too closely; 2) no reasonable suspicion for following too closely; 3) length of the
detention; and 4) validity of consent to search (Hunter was the passenger, but the driver gave
consent).
United States v. Koufos, No. 10-2195 (10th Cir., November 17, 2011) (Published) (Briscoe, C.J.,
Tymkovich & Freudenthal, Chief U.S. District Judge for the District of Wyoming, sitting by
designation): Federal Sentencing Guidelines (Crime of Violence—Escape): A conviction for
escape does qualify as a crime of violence in this case because it was more than a walkaway.
United States v. Christopher Michael Bass, No. 10-1461 (10th Cir., November 23, 2011)
(Published) (Kelly, Murphy & Hartz): Searches and Seizure (Apparent Authority); Federal
Sentencing Guidelines (Acquitted Conduct): Felon in possession of a firearm case is affirmed
over claims relating to: 1) unlawful search when girlfriend consented to search of a trailer (her
consent was voluntary and she had apparent authority); 2) enhancement for acquitted conduct;
and 3) sufficiency of the evidence.
1 James L. Hankins is in private practice in Oklahoma City, Oklahoma, and produces the weekly newsletter
Oklahoma Criminal Defense Weekly which is circulated via email. For more information or to contact James
just visit www.ocdw.com or email him at jameshankins@ocdw.com.
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United States v. Irving, No. 10-7012 (10th Cir., November 29, 2011) (Published) (Murphy, Hartz
& Holmes): Sequestration; Bad Acts (Federal): Irving’s convictions for Witness Tampering
(for his part in a murder-for-hire scheme directed a police officer witness against him) and
Possession of Crack w/Intent are affirmed over his claims relating to: 1) the Indictment failed to
charge a crime (rejected on the basis of rule-of-the-case since the issue was raised and rejected in
a co-defendant’s appeal); 2) the Indictment was duplicitous (same); 3) insufficient evidence; 4)
refusal to allow a defense witness to testify when the witness violated the rule of sequestration
(harmless); and 5) admitting testimony from the murder-target regarding his role in an earlier
investigation and prosecution of Irving (this evidence was intrinsic and therefore not prohibited
under 404(b)). NOTE: Judge Hartz concurred, suggesting that the Court should abandon the use
of the intrinsic/extrinsic dichotomy in analyzing the admissibility of uncharged misconduct.
United States v. Lopez-Avila, No. 10-1200 (10th Cir., December 2, 2011) (Published) (Hartz,
Holloway & O’Brien): Standard of Review (Federal): This is an illegal re-entry case where
Lopez-Avila sought a downward variance. It was denied, and he did not renew his objection after
sentencing. In this opinion, the panel clarified circuit precedent regarding the standard of review
since a prior opinion indicated that an appellant must renew such objections after sentencing.
This panel held that further objection was not required after sentencing as long as the issue was
raised and argued prior to sentencing.
United States v. Randall, No. 11-3257 (10th Cir., December 2, 2011) (Published) (Anderson,
Baldock & Brorby): Jurisdiction (Appellate); Motion to Reconsider: This is an instructive
case by a pro se prisoner seeking modification of his sentence based upon a change in the
Guidelines. He filed his notice of appeal late, but the notice is not jurisdictional in criminal cases.
Based upon the timing of when he received the order from the District Court, the panel acquired
jurisdiction even though the notice was filed late. This left consideration of Randall’s motion for
reconsideration which he filed in the District Court. The panel held that such motions are
allowed in criminal cases (and cited cases), but that even though they are not based on any
written rules they are still subject to time limitations. Concerning a motion to reconsider an order
granting or denying a sentence modification, the motion must be brought within the time granted
to appeal that order.
United States v. Rochin, No. 11-2024 (10th Cir., December 13, 2011) (Published) (Kelly,
O’Brien & Gorsuch): Search and Seizure (Pat Down): This is a traffic stop case where Rochin
conceded that the traffic stop was legal, and also that the officer had sufficient reason to frisk
him (radio dispatch warned him that the driver was suspected of involvement in a drive-by
shooting). Rochin contests the scope of the pat-down. The officer felt two bulges, long and hard,
but the officer could not tell what they were (as it turned out, they were glass pipes containing
drugs). The crux of Rochin’s claim is that the officer exceeded the scope of a pat down frisk
when he did not know what the items were. The panel held that (as is always the case in Fourth
Amendment questions) the subjective belief of the officer was irrelevant. The test is whether an
objectively reasonable officer could have feared that the detected objects might be used as
instruments of assault. The panel concluded that such an officer could in this case.
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United States v. Fleming, No. 11-8012 (10th Cir., December 14, 2011) (Published) (Gorsuch,
Anderson & Matheson): Federal Sentencing Guidelines (Obstruction of Justice): Fleming was
convicted of drug conspiracy involving drug distribution between Wyoming and Colorado.
Affirmed over his claims relating to: 1) prosecutorial misconduct in closing arguments to protect
the community from drugs (no objection, so plain error review only); 2) two-level enhancement
for obstruction of justice when Fleming arguably made statements to a third party to get
witnesses to not testify. NOTE: The panel recognized a circuit split on the question whether
obstruction by attempting to influence a witness requires direct communication with the witness.
The lone Fourth Circuit held that it does, but the great majority held that it does not. The panel
sided with the majority.
United States v. Halliday, No. 10-4200 (10th Cir., December 16, 2011) (Published) (Kelly,
Baldock & Ebel): Contempt: Halliday is the founder of the Animal Defense League in Salt Lake
City, Utah. When three mink farms were “attacked” a grand jury investigated and issued a
subpoena to Halliday. Halliday made several appearances before the grand jury, but refused to
answer questions, even when granted immunity. He later pled guilty to criminal contempt and
was sentenced to 10 months. The problem is that in contempt cases the Guidelines direct the
district court to apply the most analogous offense guideline, which in this case the district court
chose the guideline for obstruction of justice. In this appeal, Halliday argued that it should have
applied the provision for failure to appear as a material witness. The panel rejected this argument
and affirmed.
United States v. Snow, No. 10-7096 (10th Cir., December 19, 2011) (Published) (O’Brien,
Brorby & Holmes): Federal Sentencing Guidelines (Loss Calculation; Leader/Organizer;
Sophisticated Means): Snow pled guilty to one count of conspiracy to commit wire fraud and
four counts of wire fraud (the crime involved a mortgage fraud scheme). He was sentenced to
concurrent 90-month sentences. Affirmed over his claims relating sentencing error in the form of
calculating the reasonable estimate of victim loss, and two-level enhancements for leadership
role and using sophisticated means to perpetrate the fraud. The loss calculation as to the one
property at issue was acceptable because its value could be reasonably be ascertained. The
leadership enhancement was also met because the panel noted a difference between a “leader”
and an “organizer” and the evidence showed that he was an organizer; similarly, the evidence
showed that the scheme was sophisticated.
United States v. Shigemura, No. 11-6095 (10th Cir., December 20, 2011) (Published) (O’Brien,
McKay & Tymkovich): Forfeiture; Return of Property: Shigemura sought return of a portion
of the $62,368.93 in cash he was caught with during a traffic stop, as well as some personal
property. He tried this via a motion for return of seized property, even though he did contest
forfeiture of the cash, seeking only to ask for remission or mitigation. Because Shigemura failed
to file an administrative claim, the District Court had no jurisdiction to hear the motion. As to the
property other than the money, relief might lie because those items were not included in the
forfeiture action; thus, the case is remanded as to those items.
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United States v. Hendrix, No. 10-6240 (10th Cir., December 20, 2011) (Published) (Murphy,
Holloway & O’Brien): Search and Seizure (Exigent Circumstances): Search and seizure case
involving an informant who told police that he had just bought drugs (meth) from a man staying
in room 327 of the Extended Stay America motel in Oklahoma City. Officers did not obtain a
warrant; rather, they went there and made contact, announcing themselves as police officers.
Upon doing this, they heard sounds they associated with occupants trying to destroy evidence
(movement, doors opening and closing, and a toilet flushing). The occupants refused to open the
door so the manager opened it with his electronic key. Hendrix attacked the “exigent
circumstances” finding on the basis that there was no probable cause and no exigency not subject
to police manipulation or abuse. The panel found that the informant’s tip was sufficiently
corroborated. As to the exigent circumstances claim, the Supreme Court’s recent decision in
Kentucky v. King, 131 S.Ct. 1849 (2011) pretty much took care of that because the police did
not engage in threatening conduct that violates the Fourth Amendment (basically, it is now
acceptable for the police to create the exigent circumstance themselves unless it is too
egregious).
United States v. Murphy, No. 10-4095 (10th Cir., December 23, 2011) (Published) (Lucero,
Baldock & Tymkovich): Sex Offender Registration: In this SORNA case, the panel decided the
question whether a sex offender violates SORNA by abandoning his residence and moving to a
foreign country without notifying the authorities of the home state. He does.
United States v. Lonjose, No. 11-2042 (10th Cir., December 28, 2011) (Published) (Hartz,
Holmes & Eagan, Chief Judge for the Northern District of Oklahoma sitting by designation):
Waiver (Appeals Waiver); Supervised Release: Lonjose entered a guilty plea to a count of
sexual abuse of a minor in Indian Country, and he signed an appeal waiver. One week before he
was due to complete his prison sentence, the USPO filed an ex parte petition seeking to modify
the conditions of supervised release and to impose two new conditions (including that he have no
contact with children under the age of 18 which Lonjose argued was a violation of his right to
familial association). The panel held that the general appeal waiver was insufficient to dismiss
the appeal and that the new condition was indeed overbroad.
United States v. Carel, No. 10-1095 (10th Cir., December 30, 2011) (Published) (Gorsuch,
Anderson & Matheson): Sex Offender Registration: Carel is a federal sex offender who was
convicted of knowingly failing to update his registration. In this appeal, he argued that SORNA
was unconstitutional, but the panel affirmed, holding that the statute is a constitutional exercise
of the authority of Congress under the Necessary and Proper Clause.
United States v. Bryant, No. 11-7029 (10th Cir., January 5, 2012) (Published) (Kelly, Lucero &
Tymkovich): Jurisdiction; Aiding and Abetting: Bryant was convicted of theft by an officer or
employee of a gaming establishment on Indian land. She entered a plea, reserving the right to
appeal the denial of her motion to dismiss for lack of jurisdiction. Bryant was not employed by
the casino, but her sister worked there as a cashier. Bryant asserted that her status as a person
unaffiliated with the casino defeats jurisdiction. The panel held otherwise, primarily under the
aiding and abetting statute.
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United States v. Lamirand, No. 11-6033 (10th Cir., January 5, 2012) (Published) (O’Brien,
Brorby & Holmes): Supervised Release: Lamirand violated the terms of supervised release and
was sentenced to 30 days in prison and assessed a new term of supervised release. He thereafter
violated again, and this time the District Court sentenced him to an additional year and a day in
prison. In this appeal, he argued that the District Court lacked statutory authority to imprison him
longer than his second term of supervised release. The panel rejected this argument.
United States v. Ruiz, No. 10-3331 (10th Cir., January 10, 2012) (Published) (Lucero, Seymour
& Ebel): Search and Seizure (Franks; Drug Dogs): In this drug case, denial of motions to
suppress are affirmed over claims under Franks that information was omitted from the PC
affidavit (Ruiz had no expectation of privacy in an airplane hangar that he did not control, even
though he had permission to use it occasionally; and false-positives by the drug dog did not
undermine a PC finding).
United States v. Ventura-Perez, No. 10-1529 (10th Cir., January 18, 2012) (Published) (Kelly,
Murphy & Hartz): Federal Sentencing Guidelines (Crime of Violence & Fast-Track
Programs): Sentence for illegal re-entry after deportation is affirmed over claims relating to
whether a Texas prior conviction for burglary of a habitation is a “violent felony” (trial counsel
told the sentencing court that Ventura-Perez had been convicted of burglary of an apartment),
and the refusal of the District Court to consider sentencing disparities created by fast-track
programs in other districts (no error since he did not present to the sentencing court any evidence
that he would have been eligible for fast-track treatment in another district).
Ochoa v. Workman, No. 10-6088 (10th Cir., January 18, 2012) (Published) (Murphy, Hartz &
Holmes): Habeas Corpus; Mental Retardation: Oklahoma capital case where the panel denies
an Atkins claim.
United States v. Games-Perez, No. 11-1011 (10th Cir., January 23, 2012) (Published) (Gorsuch,
Anderson & Matheson): Possession of Firearm by Felon: Odd twist in a felon-in-possession of
a firearm case in which Games-Perez defended on the basis that he was unaware that he was
actually a felon since there was ambiguity in his state-court plea which resulted in a deferred
sentence under Colorado law (which work the same as deferred sentences under Oklahoma law).
This was a tough argument to make in light of circuit precedent that held that the only
knowledge required was that the instrument possessed is a firearm. The panel applied this
precedent and affirmed.
United States v. Matthews, No. 11-5020 (10th Cir., January 30, 2012) (unpublished) (O’Brien,
Brorby & Holmes): Search and Seizure (Reasonable Suspicion): This is a rare unpublished
winner out of the circuit where Matthews entered a conditional guilty plea to being a felon in
possession of a firearm, although he reserved the right to challenge the denial of his motion to
suppress. In this opinion, the panel agreed with Matthews that the police did not have reasonable
suspicion to detain him for the purpose of checking his background for outstanding warrants (this
was a Tulsa PD shakedown of Matthews and another person who were outside the Tulsa
Housing Authority apartment complex doing nothing suspicious except for reaching into a car
and being present at a high crime rate location).
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United States v. Rosales-Garcia, No. 10-4224 (10th Cir., February 7, 2012) (Published)
(Gorsuch, Holloway & McKay): Illegal Reentry: In 2008, Rosales-Garcia was convicted of drug
trafficking in state court and sentenced to 3 years of probation. He was deported, then
subsequently reentered the U.S. illegally. This violated the terms of his state probation, which
resulted in a sentence of 1-15 years for the state trafficking charge. This was a problem when he
faced the music in federal court because his sentence of 3 years probation had now become a
sentence greater than 13 months, which trigger a 16-level increase in the range under the
Guidelines. Rosales-Garcia objected to this on the basis that the “sentence imposed” for his state
drug case did not exceed 13 months at the time he committed the base offense of illegal reentry.
Amazingly enough, the panel majority agreed.
United States v. Venzor-Granillo, No. 10-1541 (10th Cir., February 10, 2012) (Published)
(Murphy, Baldock & Siler, Sixth Circuit Judge sitting by designation): Federal Sentencing
Guidelines (Aggravated Felony): The sentence in this case was enhanced when the District
Court used the modified categorical approach to conclude that a prior Colorado conviction for
first degree criminal trespass was a theft offense warranting the enhancement. The panel found
no error.
United States v. West, No. 11-3070 (10th Cir., February 14, 2012) (Published) (Briscoe, C.J.,
Baldock & Lucero): Federal Sentencing Guidelines (Playground): In this drug case, drug
activity close to a “playground” has serious consequences. The panel was called on to decide
whether the place in this case was in fact a “playground” under federal law. The issue is that
“playground” is defined as an outdoor public facility containing three or more separate apparatus
intended for the recreation of children. In this case, the only apparatus was a jungle gym, but the
District Court also included a baseball diamond, volleyball courts, and other amenities at the
location and the panel agreed. NOTE: Judge Lucero filed a concurring opinion, agreeing with the
result, but chastising the majority for rejecting the doctrine of ejusdem generis as applying to this
case.
United States v. McGehee, No. 11-3068 (10th Cir., February 22, 2012) (Published) (Hartz,
Holmes & Eagan, sitting by designation): Search and Seizure (Traffic Stops); Standard of
Review (Fed): Drug and firearms convictions are affirmed over claims relating to: 1) legality of
a traffic stop (a parking violation in a residential neighborhood and the officer smelled the odor
of PCP from the car); 2) sufficiency of the evidence at trial that McGehee possessed a firearm in
furtherance of a drug-trafficking offense; and 3) denial of a two-level reduction for acceptance of
responsibility. NOTE: This opinion is 38 pages long, most of which involves a tedious
discussion of the standard of review and whether some of these issues have been waived and/or
forfeited. Judge Holmes in particular seems to be hyper-sensitive to the procedural posture of
claims and playing gotcha if an appellant does not raise an issue exactly as it was raised in the
district court below. The trend in the Tenth Circuit seems to be to punish lawyers in this way by
avoiding appellate consideration of claims on the merits through the use of these procedural
devices.
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United States v. Damato, No. 10-3191 (10th Cir., February 22, 2012) (Published) (Lucero,
Seymour & Ebel): Federal Sentencing Guidelines (Relevant Conduct): At issue here is
whether a drug quantity calculation is proper when it includes a 13-year-old drug transaction.
The panel held that such an old transaction is not the “same course of conduct.” However, the
panel exercised its discretion to employ an alternative basis to affirm, and concluded that the
prior transaction qualified as relevant conduct because it was part of a “common scheme or plan”
along with the offense of conviction. NOTE: Compare this case with the case above. Here, the
Government failed to raise this alternative ground, but the panel bails the Government out sua
sponte by exercising discretion to reach this alternate ground when it affirms the sentence; in the
McGehee case above, the panel finds any way it can to avoid issues raised by McGehee that
might result in his release or a lesser sentence.
United States v. Mendoza-Lopez, No. 10-1499 (10th Cir., February 24, 2012) (Published) (Kelly,
Murphy & Hartz): Allocution: The District Court denied Mendoza-Lopez the right to allocution
at sentencing by inviting him to speak only with respect to where within the Guidelines range the
court should sentence him. This was error, but enough to reverse because it was not plain error.
United States v. Sturm, No. 09-1386 (10th Cir., February 24, 2012) (Published) (en banc): Child
Porn: This opinion deals with the Government’s burden of proof in child porn cases regarding
the interstate commerce requirement, specifically whether “visual depiction” means the actual
image possessed/received by the accused or just a depiction of the image at any time. The
majority construed the statute favorable to the Government, holding that “visual depiction” refers
to the substantive content of the image, not the actual image at issue in the case. This apparently
means that the Government does not have to prove that the actual image possessed/received by
the accused moved through interstate commerce, only that the substantive content of the image
did at some point (by someone else). NOTE: Judges Holmes and Holloway dissented, and would
hold that “visual depiction” refers to the particular item possessed/received by the accused.
United States v. Gould, No. 11-2057 (10th Cir., February 28, 2012) (Published) (Briscoe,
Baldock & Tymkovich): Speedy Trial: Gould was a prison guard who was convicted of
depriving an inmate of his rights under color of law and filing false reports. The panel affirmed
over his claims that: 1) the delay between his conviction and the entry of final judgment violated
his Sixth Amendment right to a speedy trial; and 2) that the District Court erred in excluding
from evidence three memoranda he wrote (even if error, it was harmless). NOTE: It is
questionable whether the Sixth Amendment right to a speedy trial applies to the period between
judgment and sentencing, and the panel did not decide the issue in this case. NOTE: This was not
a case that applied the Speedy Trial Act, but rather the Sixth Amendment directly.
United States v. McGaughy, No. 11-2030 (10th Cir., February 29, 2012) (Published) (Briscoe,
C.J., Tymkovich & Freudenthal, Chief District Judge for the District of Wyoming sitting by
designation): Rule 35: Concerning an issue of re-sentencing under Rule 35 of the Rules of
Criminal Procedure, the panel held that the 14-day limitation is jurisdictional and precludes a
district court from acting on a Rule 35 motion after 14 days have passed.
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United States v. Haymond, No. 10-5079 (10th Cir., March 6, 2012) (Published) (Tymkovich,
Seymour & Anderson): Child Porn; Search and Seizure (Search Warrants/Stale): Possession
of child porn conviction is affirmed over claims relating to: 1) sufficiency of the evidence; 2)
denial of suppression of a search pursuant to a warrant (the affidavit was sufficient; and a 107
day interval did not make it stale in a child porn case); 3) permitting a pediatrician to testify as an
expert about the ages of the individuals shown in the images (even if it was error, it was
harmless). NOTE: The panel applied the en banc decision in Sturm regarding the interstate
commerce element.
United States v. Antonio-Agusta, No. 11-1008 (10th Cir., March 7, 2012) (Published) (Murphy,
Hartz & Tymkovich): Federal Sentencing Guidelines (Crime of Violence): Sixteen-level
enhancement is affirmed over a claim of error relating to the District Court relying on the
Indictment in an Arizona conviction to conclude that it constituted a crime of violence for
sentencing enhancement purposes. The panel stated: “The district court did not err, however,
because the indictment was incorporated by reference in the judgment and is therefore reliable
evidence of the elements of Anontio-Agusta’s prior convictions. Furthermore, the indictment,
plea agreement, and judgment reveal Antonio-Agusta was convicted under parts of Arizona’s
aggravated assault statutes that constitute crimes of violence.”
United States v. Sturm, No. 09-1386 (10th Cir., March 13, 2012) (Published) (Murphy, Baldock
& Brorby): Child Porn: Sturm was convicted of both possession and receipt of child porn. In
this lengthy opinion, the panel affirmed, holding: 1) it is not necessary to show an intent under
18 U.S.C. § 2252A(a)(2)(B) for “knowing receipt” of child pornography; 2) a prior state-law
conviction may constitute an “offense of child molestation” admissible under Fed. R. Evid.
414(d)(2) notwithstanding the absence of a connection to interstate commerce; and 3) the Double
Jeopardy Clause does not prohibit convictions for both possession and receipt of child
pornography where separate and distinct conduct supports each charge.
United States v. Hunt, No. 11-6135 (10th Cir., March 21, 2012) (Published) (Briscoe, C.J.,
Baldock & Tymkovich): Supervised Release: 18-month sentence for violating conditions of
supervised release is affirmed over Hunt’s claim that the district court failed to apply 18 U.S.C. §
3583(e)(3) to give him credit for prison time served on two prior sentences for revocation of
supervised release. Although the sentences exceed the maximum amount of supervised release
authorized for his original offense, the panel nonetheless held that the district court was not
required to credit Hunt for his previous terms of revocation imprisonment.
United States v. Viera, No. 11-3296 (10th Cir., March 28, 2012) (Published) (Lucero, O’Brien &
Matheson): Guilty Pleas; Waiver: Viera sought 2255 relief after pleading guilty to drug
charges. He alleged that his attorney failed to file an appeal, even though Viera requested that he
do so. This opinion analyzes the situation where the prisoner makes such a claim in light of an
appeal waiver in the plea proceedings. Generally, post-conviction waivers do not bar IAC claims
that challenge the validity of the plea or the waiver, but claims outside of this are waivable. In
this case, the panel held: “We are satisfied that the plea agreement waived Mr. Viera’s
ineffective assistance claim because counsel’s alleged failure to file an appeal does not
undermine the validity of the plea or the waiver.”
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United States v. Pickard, No. 11-3277 (10th Cir., April 16, 2012) (Published) (Hartz, O’Brien &
Holmes): Jurisdiction (Appellate): Pickard and a co-appellant, Clyde, are federal prisoners
seeking 2255 relief from their drug case convictions. The district court denied relief and both
filed Rule 60 motions on various grounds, which were also denied and treated as successor 2255
proceedings in that they were transferred to the Tenth Circuit for authorization to proceed. While
the actions were pending in the Tenth Circuit, Pickard and Clyde filed motions to unseal
documents back in the district court. The district court concluded that it lacked jurisdiction to
rule on the motions because the case was on appeal. In this opinion, the panel likewise concluded
that it also lacked jurisdiction to decide the appeal because the ruling of the district court was not
a final order.
United States v. Moya, No. 11-2232 (10th Cir., April 16, 2012) (Murphy, Anderson & Hartz):
Habeas Corpus (COA); IAC: In this case, a pro se federal prisoner appealed the denial of his
2255 motion and a COA. Moya entered guilty pleas to firearm and drug charges, but asserted on
appeal that his lawyer was ineffective for not negotiating a plea agreement that would have
allowed him to appeal the denial of his suppression motion, and to pursue a downward departure.
Although the Tenth Circuit does not publish many opinions where it denies a COA, it did in this
case to recognize that the recent Supreme Court decisions in Frye and Lafler have altered the
legal standard of IAC claims in guilty plea cases. Now, when a petitioner claims that IAC led
him to accept a plea offer as opposed to proceeding to trial, he must allege and show a
reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and would
have insisted on going to trial. Since Moya failed to alleged facts to support this standard, he is
not entitled to a COA to proceed further.
Steven Ray Thacker v. Workman, No. 10-5127 (10th Cir., April 23, 2012) (Published) (Briscoe,
C.J., O’Brien & Matheson): Habeas Corpus (Capital Habeas Cases): Federal habeas is denied
for Oklahoma death row inmate Steven Ray Thacker, who pled guilty to capital murder in the
1999 death of a Tulsa woman. The panel rejected his claims relating to: 1) the trial judge
considered evidence relating to sentencing that was improper (the fact that Thacker’s wife had
filed suit against him alleging sexual molestation of a child); this claim was procedurally barred;
2) that the sentencing judge disregarded evidence of bipolar disorder, or treated it as an
aggravator (the factual findings by the OCCA could not be rebutted); 3) denial of equal
protection and due process in the way that the Oklahoma courts failed to follow established
procedures to determine whether he desired an appeal; and 4) cumulative error. NOTE:
Concerning the procedural default, the OCCA in Valdez v. State, 46 P.3d 703 (Okla. Crim. App.
2002) reached the merits of a successive post-conviction claim without applying a waiver. This
case has been used to show that the OCCA does not regularly follow its own waiver rules. Alas,
in this opinion the panel holds essentially that Valdez is not enough to scuttle the procedural bar.
This opinion also contains extensive discussions of procedural default and exhaustion rules.
United States v. Cope, No. 11-1537 (10th Cir., May 1, 2012) (Published) (Lucero, Ebel &
Matheson): DUI (Federal); Venue: Cope was convicted of one count of operating a common
carrier—a commercial airplane—under the influence of alcohol. Affirmed over his claims
relating to venue, sufficiency of the evidence, and improper reliance on federal regulations.
NOTE: For this DUI, the sentence was six months in prison and two years of supervised release.
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United States v. Huitron-Guizar, No. 11-8051 (10th Cir., May 7, 2012) (Published) (Briscoe,
C.J., Holloway & Kelly): Second Amendment: An illegal alien does not have a Second
Amendment right to possess firearms in his home. NOTE: This case dealt with a facial challenge
to the statute on Second Amendment grounds. Also, the panel was clear to state that it expressed
no opinion on the Second Amendment rights of lawfully present aliens.
United States v. Diaz, No. 10-2252 (10th Cir., May 8, 2012) (Published) (Briscoe, C.J.,
Tymkovich & Freudenthal, D.Wyo. sitting by designation): Jurisdiction (General): In this hitand-run fatality case that took place in Indian Country, the conviction is affirmed over several
claims related to jurisdiction (the Government’s evidence was sufficient that the victim was not
an Indian), allowing evidence of alcohol consumption by Diaz but not the victim, a comment by
the District Court on road conditions, and failure of the Government to disclose impeachment
evidence. NOTE: This case is primarily about the definition of “Indian” under federal law.
United States v. Handley, No. 11-3231 (10th Cir., May 15, 2012) (Published) (Porfilio, Anderson
& Brorby): Supervised Release: Handley appeals his sentence following revocation of
supervised release, which resulted in the imposition of a new term of incarceration of twelve
months and another term of supervised release. The basic issue in the case is the construction of
two federal statutes, one of which seems to limit the number of years of supervised release to
five, while the underlying drug offense statute places no limit (“at least four years”). Handley
loses this argument because the law allows supervised release up to life for the drug crimes for
which he was convicted.
United States v. Aragones, No. 11-2142 (10th Cir., May 18, 2012) (unpublished) (Gorsuch,
Baldock & Brorby): Search and Seizure (Warrantless): This case contains a good discussion
of the legal principles involved when cops see persons on the streets and try to approach them
without any reason. Cops in Albuquerque saw Aragones walking down the street in a “high
crime neighborhood” and also noticed that Aragones had a large tattoo on the back of his head
that was “consistent with gang affiliation.” When Aragones saw the officer approaching, he
turned abruptly away and approached the back door of a nearby house, which had a closed iron
gate but an open inner door so that the inside of the home could be seen. The officer moved in
and asked Aragones to approach, but this request was ignored as Aragones looked for a route to
run. Aragones continued to ignore the officer’s verbal commands until the officer made contact,
handcuffed him, and found a sawed-off rifle. The district court granted the motion to suppress,
finding that Aragones was “seized” at the moment that the officer ordered him to remove his
hands from his pocket (since a reasonable person would not have believed he was free to leave at
that point). However, an assertion of authority only (unaccompanied by physical restraint) cannot
constitute a seizure unless the suspect actually submits to it. Thus, according to the panel,
because Aragones did not submit, he was not seized at the moment found by the district court. In
addition, a city ordinance prohibited a person from entering private property and looking into an
occupied dwelling without consent of the owner. The panel found that the officer was entitled to
investigate the matter because a violation of this ordinance was arguably taking place. The panel
thus reversed the district court’s suppression order.
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United States v. Cartwright, No. 11-5060 (10th Cir., May 23, 2012) (Published) (Tymkovich,
Baldock & Gorsuch): Federal Sentencing Guidelines (Crime of Violence): In this ACCA case,
Cartwright was convicted of possessing ammunition after three prior convictions for burglary in
the second degree in Oklahoma. In this appeal, Cartwright challenged the applicability of his
priors to enhance under the ACCA: first, by arguing that in a case where only the burglary tool
enters the building, and not the body of the burglar, such cannot be “burglary” under the ACCA;
and that a nolo contendere plea does not qualify as a conviction. The panel rejected both of these
arguments and affirmed.
DeRosa v. Workman, No. 10-7084 (10th Cir., May 25, 2012) (Published) (Briscoe, C.J., O’Brien
& Matheson): Habeas Corpus (Capital Habeas Cases & Exhaustion/Waiver); IAC;
Cumulative Error: DeRosa is an Oklahoma death row inmate seeking federal habeas review.
No relief was to be had, however, when the panel affirmed the denial of habeas relief over his
claims relating to: 1) ineffective assistance of counsel in the penalty phase for failure to
investigate; 2) whether the cumulative effect of the improper comments of the prosecuting
attorney made during both phases of trial was harmless; and 3) whether allowing the jury to hear
the responses of two victim-impact witnesses who testified during the penalty phase of trial was
harmless. NOTE: One (of many) procedural problem in habeas jurisprudence is “exhaustion” of
state remedies, which simply means that a petitioner must “fairly present” his claim to the state
courts for decision before presenting it to the federal courts. However, the State can waive the
exhaustion requirement, and that is exactly what happened in this case.
United States v. Benard, No. 11-4005 (10th Cir., May 25, 2012) (Published) (Gorsuch, Holloway
& McKay): Search and Seizure (Traffic Stops; Public Safety Exception; Miranda);
Conditional Pleas: Benard was the target of a drug investigation, and was under surveillance
when he drove away. A trooper followed and ran the tag which came back as having no
insurance on file, so the trooper effected a traffic stop and asked for Benard’s consent to conduct
a pat-down. In this appeal, the panel held that probable cause existed to stop the vehicle and
search it regardless of the insurance because the surveillance evidence provided sufficient cause;
that Benard’s consent to the pat-down was not coerced; and that there was no error in admitting
Benard’s pre-arrest statements on the basis that he was not given the Miranda warnings.
However, the panel did find error in admitting his post-arrest statements (that his girlfriend might
have left a gun in the car) on the basis that he was in custody and not given Miranda warnings.
Since Benard had entered a conditional plea, the question arose whether he should be allowed to
withdraw it since he “won” at least one of the issues on appeal. The panel held that it could not
conclude beyond a reasonable doubt that the district court’s error did not contribute to Benard’s
decision to plead guilty; thus, he is allowed to withdraw his plea.
United States v. Osborn, No. 11-6328 (10th Cir., May 25, 2012) (Published) (Briscoe, C.J.,
McKay & Holmes): Federal Sentencing Guidelines (Retroactivity): Osborn was convicted of
drug offenses, but an ameliorative amendment to the Guidelines made her eligible for a sentence
reduction. “But, an ameliorative amendment to the Guidelines in no way creates a right to
sentence reduction.” No abuse of discretion in denying the reduction.
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United States v. Burks, No. 10-4180 (10th Cir., May 29, 2012) (Published) (Lucero, Holloway &
Tymkovich): Accomplice Liability (Withdrawal): Burks was an accomplice in an autostripdown ring. In this appeal, he challenged the jury instructions on the defense of withdrawal,
and also that the jury was allowed to make an inference that the associates of Burks knew the
vehicle was stolen. The panel rejected arguments, but refused the invitation from the
Government to hold that withdrawal can never be a defense to aiding and abetting a federal
crime (courts look to the elements and nature of the crime).
United States v. Gantt, No. 11-3127 (10th Cir., May 30, 2012) (Published) (Hartz, O’Brien &
Holmes): Federal Sentencing Guidelines (Reasonableness): Gantt was sentenced to 20 years
for brandishing a firearm during a crime of violence, despite the fact that the Guideline range
was the statutory minimum of 7 years and no one had ever received such a long sentence for this
crime. The panel had no problem picking apart counsel’s arguments below so it could review for
plain error, and conclude that the sentence was substantively and procedurally reasonable.
United States v. Justice, No. 11-3208 (10th Cir., May 30, 2012) (Published) (Hartz, Holloway &
Holmes): Possession of Firearm by Felon: Justice was convicted of possession of a firearm
with an obliterated serial number, but the number was retrieved through the use of chemicals.
Thus, Justice argued, it was not obliterated. The panel rejected this argument, holding that
“obliterated” means indecipherable or imperceptible, not necessarily irretrievable. Also, an
enhancement of using the firearm to facilitate a drug deal is affirmed because Justice was
emboldened by possession of the firearm.
United States v. Delossantos, No. 11-6318 (10th Cir., May 30, 2012) (Published) (Murphy,
Baldock & Hartz): Federal Sentencing Guidelines (Single Transaction): Delossantos sought to
avoid an ACCA enhancement from his four prior drug convictions, arguing that each arose from
a single criminal episode, and thus should be treated as a single conviction for purposes of
section 924(e)(1). The district court found them separate and distinct because he had a
meaningful opportunity to cease his criminal conduct, but did not do so. Not surprisingly, the
panel found no error and affirmed.
United States v. Martinez-Zamaripa, No. 11-5132 (10th Cir., June 1, 2012) (Published) (Briscoe,
C.J., Porfilio & Murphy): Federal Sentencing Guidelines (Crime of Violence): The crime of
indecent proposal to a minor under Oklahoma law constitutes a “crime of violence” for
enhancement purposes.
United States v. Whitley, No. 11-8078 (10th Cir., June 1, 2012) (Published) (O’Brien,
Tymkovich & Matheson): Search and Seizure (Traffic Stops & Collective Knowledge):
Whitley was stopped when law enforcement received a report that Whitley had possessed a gun
in a company vehicle, and that other employees had found shell casings while cleaning out the
vehicle. In addition, antelope season had started and law enforcement received another call that
Whitley had loaded an antelope carcass in the truck. An ATF agent requested local law
enforcement to conduct a valid traffic stop because he thought that Whitley had a firearm and
was a felon. HELD: Denial of motion to suppress is affirmed because the stop was lawful and
based on reasonable suspicion (since there was no traffic violation in this case).
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United States v. Neff, No. 10-3336 (10th Cir., June 5, 2012) (Published) (Briscoe, C.J., Baldock
& Lucero): Search and Seizure (Traffic Stops/Roadblocks and Checkpoints): Denial of a
motion to suppress is reversed! Police in Kansas placed signs that said a drug checkpoint was
ahead on the highway, but there actually was not. Instead, cops positioned themselves at an exit
to see who sought to avoid the checkpoint. The panel found the subsequent stop and
investigation of Neff unconstitutional since he did not commit a traffic infraction nor was there
any other evidence of criminal activity.
United States v. Oakes, No. 11-6005 (10th Cir., June 5, 2012) (Published) (Lucero, Hartz &
O’Brien): Guilty Pleas; Prosecutorial Misconduct (Breach Plea Agreement): Oakes entered a
guilty plea, and at sentencing the Government breached the plea agreement by opposing his
request to be sentenced concurrently with a prior federal sentence. The breach was brought to the
attention of the trial court, which struck from the record the improper part of the Government’s
argument and resentenced Oakes to the same sentence. In this appeal, Oakes sought resentencing
before a different judge (not to withdraw his plea). The panel recognized that “ordinarily” the
remedy would be resentencing before a different judge, but a defendant may choose to be
resentenced by the same judge through counsel. Since that is what happened, poor Oakes has no
remedy at all.
United States v. Avitia-Guillen, No. 11-1524 (10th Cir., June 6, 2012) (Published) (Anderson,
Baldock & Brorby): Experts; Fingerprints: In this illegal entry after deportation case, the
Government used a fingerprint expert to prove that the defendant had been deported previously.
The expert gave her qualifications and was cross-examined, upon which the district court
accepted her as an expert. This appeal challenges whether the district court made an adequate
record concerning its “gatekeeping” obligations under Daubert. The panel held that it did. Not a
winner, but this opinion is instructive on what is enough for the expert to say in order to be
qualified. NOTE: The defendant here did not object to the methodology of fingerprint analysis,
just the gatekeeping role of the district court regarding the qualifications of the Government
expert.
United States v. Keiffer, No. 10-1391 (10th Cir., June 11, 2012) (Published) (Tymkovich,
Baldock & Holmes): Interstate Commerce; Federal Sentencing Guidelines (Double
Counting; Loss Calculations); Concurrent/Consecutive Sentences: This is one of those odd
cases that come up occasionally where a person passes himself off as a lawyer, when in reality he
neither went to law school nor is a member of any bar. In Mr. Kieffer’s case, he unfortunately
decided to practice in federal courts and was of course caught and prosecuted for various counts
of fraud. His convictions are affirmed over claims relating to sufficiency of the evidence (his use
of the internet established the interstate commerce element), and the wording of a reasonable
doubt instruction (plain error review). However, the case was remanded for re-sentencing on the
basis of a double-counting claim, because the district court ran the sentences consecutively to
another federal conviction arising out of the same scheme, and because the Government failed to
prove some of the loss allegations.
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United States v. Cruz, No. 11-2136 (10th Cir., June 11, 2012) (Published) (Kelly, Seymour &
O’Brien): Confidential Informants: Conviction for drug offense is affirmed over claims
relating to the district court’s refusal to direct the Government to disclose the identity of a
confidential informant. NOTE: Instructive discussion of this issue and also some good citations
to caselaw on this topic.
Black v. Workman, No. 10-6062 (10th Cir., June 14, 2012) (Published) (Lucero, Hartz &
O’Brien): Habeas Corpus (Capital Habeas Cases; Procedural Default): Oklahoma capital
habeas case in which the panel denied several claims on the merits, but took the extraordinary
step of certifying a question to the OCCA regarding application of state procedural bars (the
issue is whether state law restricting second/successive post-convictions are independent of
federal law).
In re: William Leonard Pickard, No. 11-3030 (10th Cir., June 18, 2012) (Published) (Hartz,
O’Brien & Holmes): Habeas Corpus (Second or Successive): Pickard and a co-defendant were
convicted of drug charges. They eventually filed 2255 and Rule 60(b) motions based upon newly
discovered evidence that the Government suppressed the criminal and informant background of a
key Government witness-informant (the new evidence was obtained by a FOIA request). The
issue on appeal is a complicated procedural question, whether the claims are second/successive
habeas claims requiring authorization by the Circuit under the AEDPA. As to one of these
claims---that of prosecutorial misconduct in the section 2255 proceeding---the panel held that it
is a proper Rule 60(b) claim that should be addressed in the first instance by the district court.
The Government stated during the 2255 proceeding that no agencies other than the DEA were
involved, but the FOIA information indicated that other agencies were involved.
United States v. Madden, No. 10-6072 (10th Cir., June 19, 2012) (Published) (Murphy,
Holloway & O’Brien): Felon in possession of a firearm conviction affirmed over claims relating
to search and seizure of his automobile (justified at its inception because Madden did not have
his license with him; and even though the search incident to arrest violated Gant it was
conducted pre-Gant so good faith applies in any event); and a speedy trial claim based on preindictment delay when the Government waited until Madden was released from state prison--four years after the offense---to seek an indictment (no showing of prejudice).
United States v. Dougan, No. 11-6173 (10th Cir., July 10, 2012) (Published) (Briscoe, C.J.,
Seymour & Ebel): Supervised Release: Dougan was convicted of robbing a post office.
Naturally, since he had a 33-year-old conviction for sexual battery and a 17-year-old conviction
for aggravated battery that was charged originally as a sex offense, the district court imposed
special sex-offender conditions of release. In this opinion, the panel vacated the special
conditions, holding: “Because the underlying sexual offenses, when viewed in the factual context
in which they arose, are too remote to be reasonably related to the present offense, we remand
with directions to vacate the special sex-offender conditions of release[.]”
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United States v. Frost, No. 11-1122 (10th Cir., July 10, 2012) (Published) (Murphy, Hartz &
Tymkovich): Hearsay; Allocution: Conviction for rape and sentence of 200 months
AFFIRMED over claims relating to the (erroneous) admittance of hearsay testimony from
several witnesses, including the victim’s sister, a nurse, and law enforcement officers; and the
fact that the district court did not allow Frost to make a statement at sentencing until after the
court had already decided the sentence (no plain error).
United States v. McKeighan, No. 08-3204 (10th Cir., July 17, 2012) (Published) (Lucero,
Holloway & Matheson): Counsel of Choice; Jurors; Federal Sentencing Guidelines
(Obstruction of Justice): McKeighan was convicted of several counts relating to firearms and
drug possession. AFFIRMED over his claims relating to: 1) denial of his right to counsel of his
choice (problem with the fee paid to the lawyer being subject to forfeiture as drug proceeds); 2)
denial of right to an impartial jury when a juror fell asleep during trial; and 3) sentence
enhancement for obstruction of justice.
United States v. Hasan, No. 11-5065 (10th Cir., July 31, 2012) (Published) (Tymkovich, Baldock
& Gorsuch): Interpreters: As the Court stated: “This case requires us to consider whether
district court applied the correct legal standard in evaluating whether Hasan Ali Hasan was
entitled to a court interpreter at grand jury proceedings that led to his indictment for perjury.”
The panel held that it did, and affirmed again. If you have an issue involving whether a client
understands the proceedings and needs an interpreter, this opinion sets forth the applicable legal
standards and analysis.
Victor Wayne Hooks v. Workman, No. 03-6049 & 10-6076 (10th Cir., August 3, 2012)
(Published) (Murphy, Gorsuch & Holmes): Habeas Corpus (Capital Habeas Cases);
Cumulative Error; Death Penalty (MR): Lengthy Oklahoma capital habeas case affirmed on
the merits regarding the conviction and a mental retardation claim under Atkins, but reversed on
an IAC claim regarding the penalty phase. NOTE: The panel also discussed, but did not address
on the merits, whether a claim of cumulative error is cognizable in federal habeas (noting a
circuit split).
United States v. Ramos, No. 11-3126 (10th Cir., August 27, 2012) (Published) (Hartz, Holloway
& Holmes): Child Porn: Ramos was convicted of distribution of child porn by using the internet
(the eMule peer to peer program). In this opinion, the Court affirmed over his claims that: 1) he
did not “distribute” child porn simply by making it available on eMule; 2) the mandatoryminimum sentence violates Equal Protection because it punishes receivers of child porn more
severely than possessors; and 3) the mandatory minimum violates the Sixth Amendment because
it prevents trial courts from imposing sentences for receipt of child porn that are uniform with
sentences imposed for possession.
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United States v. Hoyle, No. 11-3255 (10th Cir., August 28, 2012) (Published) (Lucero, Holloway
& Matheson): Federal Sentencing Guidelines (Crime of Violence): Sentence under the ACCA
is vacated because two Kansas convictions could not be predicates because the convictions no
longer disqualify him from possessing firearms as a matter of state law. On this point, the panel
stated: “We agree that Mr. Hoyle’s firearm possession rights were restored by operation of state
law, thus precluding either of the two state convictions from qualifying as ACCA predicates.”
This is so because a prior conviction is not a violent felony under the ACCA if a defendant has
civil rights restored to him upon or after his release from imprisonment pursuant to 18 U.S.C. §
921(a)(20).
Davis v. Workman, No. 11-6022 (10th Cir., August 28, 2012) (Published) (Kelly, Murphy &
Hartz): Habeas Corpus (Capital Habeas Cases): Capital case out of Oklahoma on appeal from
a denial of habeas corpus is AFFIRMED over claims relating to: 1) admissibility of statements
made during hospitalization; 2) IAC for failing to present evidence of mental impairment
regarding statements at the hospital; 3) IAC for failure to argue coercion by withholding
morphine. The panel also denied a COA on several other claims.
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by
James L. Hankins1
Cavazos v. Smith, No. 10-1115 (U.S., October 31, 2011) (per curiam): Habeas Corpus
(AEDPA Deference): This opinion is a rebuke of a Ninth Circuit panel that had granted relief in
a Shaken Baby Syndrome case on the basis that the evidence was insufficient under Jackson v.
Virginia. The Court held that the Ninth Circuit panel re-weighed the evidence rather than apply
Jackson and then the deference owed under AEDPA. NOTE: A three-Justice dissenting bloc
consisted of Justice Ginsburg, Justice Breyer, and Justice Sotomayor, who would have denied
discretionary review in the first place, characterizing the case as fact-intensive and involving
application of well-settled law.
Bobby v. Dixon, No. 10-1540 (U.S., November 7, 2011) (per curiam): Habeas Corpus;
Supreme Court Cases: A capital habeas case out of Ohio is the vehicle used by the Supreme
Court in this case to rebuke the Sixth Circuit in its application of the AEDPA to claims involving
a Miranda violation, a Fifth Amendment violation when police urged Dixon to “cut a deal”
before an accomplice did, and another claim based on Miranda/Elstad. The Supreme Court held
that the state court resolved these issues reasonably, and in the case of the Fifth Amendment
claim there was no Supreme Court authority to support it.
Greene v. Fisher, No. 10-637 (U.S., November 8, 2011): Habeas Corpus; Supreme Court
Cases: At Greene’s murder and conspiracy trial, the government introduced a redacted
confession of two non-testifying co-defendants. The Pennsylvania Superior Court affirmed over
his Bruton claim because references to Greene were redacted. However, the Supreme Court
issued Gray v. Maryland, 523 U.S. 185, three months later which held that the Bruton rule does
apply to some redacted confessions. The Pennsylvania Supreme Court denied review. In this
appeal, a unanimous Court held that the “clearly established federal law” component of the
AEDPA refers to Supreme Court decisions as of the time of the relevant state court adjudication
on the merits. Thus, Greene loses.
Hardy v. Cross, No. 11-74 (U.S., December 12, 2011) (per curiam): Habeas Corpus (AEDPA
Deference): This is an increasing common reversal of a lower court decision in a federal habeas
case because the lower court (here the Seventh Circuit) failed to accord sufficient deference
under the AEDPA to the state court decision which, in this case, involved the State’s efforts to
locate a witness for a re-trial when the witness had testified in a prior trial. The state courts
declared the witness unavailable, but the Seventh Circuit disagreed because it considered the
state’s efforts to locate the witness deficient. The Court reversed, holding that the state court
opinion was reasonable under Supreme Court precedent.

1 James L. Hankins is in private practice in Oklahoma City, Oklahoma, and produces the weekly newsletter
Oklahoma Criminal Defense Weekly which is circulated via email. For more information or to contact James
just visit www.ocdw.com or email him at jameshankins@ocdw.com.
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Smith v. Cain, No. 10-8145 (U.S., January 10, 2012): Prosecutorial Misconduct (Brady cases):
Outstanding Brady winner by an 8-1 vote (Justice Thomas dissenting) in a case of first degree
murder out of Louisiana based upon the testimony of a single eyewitness. The exculpatory
evidence that was withheld was police files containing statements by the eyewitness that
contradicted his testimony. Justice Thomas was not convinced that the statements were material.
Gonzalez v. Thaler, No. 10-895 (U.S., January 10, 2012): Habeas Corpus (SOL & COA): This
case construes provisions of the AEDPA mandating that a court issue a Certificate of
Appealability in order for a habeas petitioner to appeal, and a certain section (28 U.S.C. sec.
2253(c)(3)) mandates that the court shall indicate which specific issue satisfies the showing. In
this case, the court issuing the COA (a judge of the Fifth Circuit) did not “indicate” the requisite
constitutional issue, choosing instead to issue a COA on the issue whether the petition was timebarred. The Court held that although a court issuing a COA must indicate the constitutional
issue, such a requirement, although mandatory, is not jurisdictional. The Court then decided a
second issue concerning when a judgment becomes “final” if a petitioner does not appeal to a
state’s highest court. Under those circumstances, the judgment becomes final when the time for
pursuing direct review in the Supreme Court or in state court expires. Since Gonzalez did not
appeal to the highest court of the state, his judgment became final when his time for seeking
review with the state’s highest court expired (meaning that he is out of luck).
Perry v. New Hampshire, No. 10-8974 (U.S., January 11, 2012): Eyewitness ID: Police
responded to a call indicating that man was breaking into cars at an apartment building. When
they arrived, one questioned a witness and another questioned Perry. When asked to identify the
guy breaking into cars, the witness pointed at Perry who was standing next to the other officer. In
this opinion, the Court rejected Perry’s attack on the identification, holding that the Due Process
Clause does not require a preliminary judicial inquiry into the reliability of an eyewitness
identification when the identification was not procured under unnecessarily suggestive
circumstances arranged by law enforcement.
Maples v. Thomas, No. 10-63 (U.S., January 18, 2012): Habeas Corpus (Procedural Default):
Capital habeas case where Maples was effectively abandoned by post-conviction counsel and
missed some filing deadlines in state court. The Court held that this abandonment constituted
“cause” to excuse the state court procedural default.
Reynolds v. United States, No. 10-6549 (U.S., January 23, 2012): Sex Offender Registration:
This case resolves a 6-5 circuit split on the question of whether SORNA requires pre-Act
offenders to register before the Attorney General had validly specified that the Act’s registration
provisions apply to them. The Court held that it does not. NOTE that this case reversed a Third
Circuit opinion which the Tenth Circuit had followed. Thus, it appears that Tenth Circuit
precedent has been changed by this case. NOTE: Justices Scalia and Ginsburg dissented.
United States v. Jones, No. 10-1259 (U.S., January 23, 2012): Search and Seizure (GPS): The
Government’s attachment of a GPS device to a vehicle and its use of that device to monitor the
vehicle’s movements constitutes a search under the Fourth Amendment. Lots of concurrences
and no dissents. NOTE: This opinion affirms an excellent opinion from the D.C. Circuit on this
issue.
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Howes v. Fields, No. 10-680 (U.S., February 21, 2012): Interrogations: Fields was in prison
when he was questioned by officers about unrelated crimes that occurred prior to his prison
sentence. The Sixth Circuit eventually granted federal habeas relief on the basis that he was in
custody for Miranda purposes, holding that imprisonment, questioning in private, and
questioning about events in the outside world create a custodial situation for Miranda purposes.
In this opinion, the Court reversed, holding that habeas relief was improper because the rule
invoked by the Sixth Circuit was not clearly established by Supreme Court precedent. Prisoner
interrogations are analyzed by focusing upon all the features of the interrogation. In this case,
Fields was told that he was free to leave and go back to his cell.
Wetzel v. Lambert, No. 11-38 (U.S., February 21, 2012) (per curiam): Habeas Corpus
(AEDPA): Habeas grant by the Third Circuit on a Brady claim is reversed and remanded on the
basis that the court failed to address an important aspect of the state court ruling (whether an
entry on a police activity sheet was ambiguous).
Martel v. Clair, No. 10-1265 (U.S., March 5, 2012): Habeas Corpus (Capital Habeas Cases):
This capital habeas case out of California deals with the standards a court must employ on a
motion for substitute counsel. The Court held that the standard is the same as in non-capital cases
(“in the interests of justice”).
Martinez v. Ryan, No. 10-1001 (U.S., March 20, 2012): Habeas Corpus (Procedural Default):
In Arizona, prisoners may raise claims of IAC only on collateral review, not direct appeal. In
collateral proceedings, counsel for Martinez did not raise any IAC claims. In federal habeas,
Martinez sought to excuse this procedural default by alleging IAC on the lawyer who did the
collateral appeal. The Court agreed, holding that where, under state law, IAC claims relating to
trial counsel must be raised in collateral proceedings, a procedural default will not bar federal
habeas review if, in the collateral proceeding, there was no counsel or counsel in that proceeding
was ineffective.
Lafler v. Cooper, No. 10-209 (U.S., March 21, 2012): IAC (Plea Negotiations): Cooper was
charged in Michigan with Assault with Intent to Murder and other offenses. The State offered a
plea deal of 51-85 months. Cooper was willing to accept the plea offer, but rejected it on the
basis of weird advice from his lawyer that the State would not be able to prove its case because
the victim had been shot below the waist. On this basis, Cooper proceeded to trial, was
convicted, and was sentenced to 185-360 months. In this opinion, the Court held that even
though Cooper had a trial that was free of error, the Sixth Amendment right to the effective
assistance of counsel applied to the plea bargain negotiations and that a defendant will be entitled
to relief if he can show a reasonable possibility that the outcome of the plea process would have
been different with competent advice.
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Missouri v. Frye, No. 10-444 (U.S., March 21, 2012): IAC (Plea Negotiations): This case, like
Lafler above, involves plea offers. In this case, the plea offer was conveyed to counsel, but
counsel did not convey it to the client. As a result, the client ended up pleading to a much worse
deal. The Court held that the Sixth Amendment applies to the consideration of plea offers that
lapse or are rejected. In order to show prejudice, the petitioner must demonstrate a reasonable
probability both that he would have accepted a more favorable plea offer and that the plea would
have been entered without the prosecutor canceling it or the trial court refusing it.
Setser v. United States, No. 10-7387 (U.S., March 28, 2012): Setser had drug cases pending in
state and federal courts while he was on probation in state court. The State moved to revoke at
about the same time that Setser pled guilty in federal court. The federal court imposed a sentence
of 151 months to run consecutively to any state sentence imposed for the probation violation
(even though such a sentence had not been imposed), but concurrently with any state sentence
for the new drug charges. The Court affirmed the sentence, holding that the District Court had
discretion to order Setser’s federal sentence to run consecutively to his anticipated state sentence
for the probation violation.
Wood v. Milyard, No. 10-9995 (U.S., April 24, 2012): Habeas Corpus (SOL): In this habeas
case involving a Colorado state prisoner convicted of murder and sentenced to life imprisonment,
there was an issue concerning whether the habeas petition was time-barred. The district court
asked the state if it planned to argue that the petition was untimely, to which the state twice
replied that would “not challenge, but [was] not conceding” the issue. The Tenth Circuit raised
the timeliness issue sua sponte and held that the petition was in fact time-barred. In this opinion,
the Supreme Court reversed, holding that a court of appeals, like a district courts, have the
authority (though not the obligation) to raise a forfeited timeliness defense on their own initiative
in exceptional cases. However, in this case the Tenth Circuit abused its discretion when it
dismissed the petition because the state deliberately waived the statute of limitations defense.
Blueford v. Arkansas, No. 10-1320 (U.S., May 24, 2012): Double Jeopardy: In this capital
murder case involving the death of a one-year old child, the jury was given several lesser offense
instructions, and also instructed to consider them one by one if it had a reasonable doubt
concerning the first one. After deliberating for a few hours, the jury informed the court that it
could not reach a verdict, and the foreman disclosed that the jury was unanimous against guilt on
the charges of capital murder and first-degree murder, deadlocked on manslaughter, and not
considered negligent homicide. The case ended in a mistrial. Blueford argued that double
jeopardy precluded re-trial on the capital murder and first-degree murder charges based upon the
statement of the jury foreman. The Court disagreed, concluding that the foreman’s statement
were not conclusive of anything because the jury was still deliberating and that the foreman’s
statement did not constitute a verdict. NOTE: The vote was 6-3 with an odd split in that all the
male members of the Court voted to affirm, and the three females dissented.
Coleman v. Johnson, No. 11-1053 (U.S., May 29, 2012) (per curiam): Habeas Corpus
(AEDPA); Sufficiency: In this habeas case, the Court rebukes the Third Circuit grant of relief
based upon sufficiency of the evidence using the Jackson v. Virginia, 443 U.S. 307 (1979)
standard on the ground that the Third Circuit failed to afford due respect the decision of the state
courts.
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Parker v. Matthews, No. 11-845 (U.S., June 11, 2012) (per curiam): Habeas Corpus (Capital
Habeas Cases): The Court takes the Sixth Circuit to task for granting relief in this capital habeas
case on a burden-shifting ground and the sufficiency of the evidence. The Court held that the
AEDPA mandates deference and that the state court opinion was not unreasonable.
Williams v. Illinois, No. 10-8505 (U.S., June 18, 2012): Confrontation/Cross-Examination: In
a bench trial for rape, the State’s expert forensic witness testified that she matched a DNA profile
produced by an outside laboratory (Cellmark) to a profile the state lab produced using a sample
of the defendant’s blood. In this unconvincing, fractured series of opinions, the Court allowed
this over a Crawford challenge, distinguishing Bullcoming and Melendez-Diaz.
Dorsey v. United States, No. 11-5683 (U.S., June 21, 2012): Federal Sentencing Guidelines
(Crack); Retroactivity: This case resolves a circuit split on whether the Fair Sentencing Act
(relating to sentencing in crack cocaine cases) applies retroactively to offenders who committed
their acts prior to the act, but were sentenced after the act became effective. The Court held that
the act does apply to these offenders.
Southern Union Co. v. United States, No. 11-94 (U.S., June 21, 2012): Fines: Southern is a
corporation that was convicted by jury of a criminal offense arising out of a regulatory infraction
(storing liquid mercury without a permit). Part of the punishment involved a fine of not more
than $50,000.00 for each day of the violation, which the probation office calculated at a hefty
$38.1 million. At sentencing, Southern argued that imposing any fine greater than $50,000.00
would violate its Sixth Amendment rights under Apprendi because the jury found only a
violation for one day. The question in the lower courts was whether Apprendi even applied to
criminal fines, as opposed to sentences involving imprisonment or the death penalty. The Court
held that Apprendi does apply to criminal fines.
Miller v. Alabama, No. 10-9646 (U.S., June 25, 2012): Juvenile/Youthful Offender; Excessive
Sentence: In the recent case of Graham v. Florida, the Court held that the Eighth Amendment
prohibited a sentence of LWOP for a juvenile convicted of a non-homicide offense. Left open
was the question of whether this rule applied to cases of homicide. In this case, the Court held
that it does: “The Eighth Amendment forbids a sentencing scheme that mandates life in prison
without possibility of parole for juvenile homicide offenders.”
United States v. Alvarez, No. 11-210 (U.S., June 28, 2012): First Amendment: The Stolen
Valor Act makes it a crime to falsely claim receipt of military decorations. The Ninth Circuit
found the Act unconstitutional under the First Amendment. In this surprising opinion, the Court
agreed.
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by
James L. Hankins1
United States v. Quintero, No. 10-3280 (8th Cir., August 8, 2011): Search and Seizure
(Consent); Standard of Review (Federal): In this hotel knock-and-talk case involving a couple,
the motion to suppress is affirmed on the basis that consent by the woman was not voluntary
because of the coercive conduct of the officers in waiting until night time to contact the couple in
the hotel room, as well as intimidating the occupants for consent. NOTE: The encounter between
the Quinteros and the police in the hotel room was recorded, and the recording was the evidence
at the suppression hearing on the question of voluntariness. The panel declined de novo review as
suggested by the Government.
United States v. Heid, No. 10-3230 (8th Cir., August 11, 2011): Guilty Pleas (Federal): Guilty
plea to a charge of conspiracy to launder money is allowed to be withdrawn because of a lack of
a factual basis.
United States v. Springston, No. 10-2820 (8th Cir., August 18, 2011): Supervised Release:
Springston was convicted of failing to register as a sex offender. He challenged three conditions
of supervised release: unsupervised contact with minors; no access to the Internet and no Internet
access at his residence; and submission to mental health testing or treatment. The panel vacated
these conditions as unsupported by individualized findings.
United States v. Frazier, No. 10-3540 (8th Cir., August 25, 2011): Restitution: Frazier pled
guilty to a count of arson for setting fire to his home. He was ordered to pay a restitution amount
to the insurer of the home, victims who lost personal possessions in the fire, and two
organizations which had provided emergency financial assistance to the victims displaced from
the home. In this appeal, Frazier challenged the restitution order, “contending the district court
erred in awarding restitution to the two organizations that had provided emergency funds to the
victims without reducing the amount of restitution owed to the victims personally and further
erred in using the replacement cost to determine the value of the homeowner’s loss. We agree
with Frazier on both challenges and therefore reverse the order of restitution and remand for
further proceedings consistent with this opinion.”
United States v. Johnson, No. 09-6461 (6th Cir., August 29, 2011): Search and Seizure
(Consent): A man who visits a home where children lived objected to a police search when they
showed up for a knock-and-talk, but the full-time resident consented. The District Court held that
Johnson’s possessory interest in the home was inferior to the full-time residents. The panel
rejected such distinctions and suppressed the evidence. NOTE: Although Johnson testified that
he objected to the search, the police testified that he consented. The District Court apparently
resolved this factual dispute in Johnson’s favor.
1 James L. Hankins is in private practice in Oklahoma City, Oklahoma, and produces the weekly newsletter
Oklahoma Criminal Defense Weekly which is circulated via email. For more information or to contact James
just visit www.ocdw.com or email him at jameshankins@ocdw.com.
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D’Ambrosio v. Bagley, No. 10-3247 (6th Cir., August 29, 2011): Habeas Corpus (Remedy): A
federal district court entered a conditional writ in D’Ambrosio’s case. Later, the district court
determined that the state court had failed to comply with the conditional writ. It therefore, issued
an unconditional writ that barred further prosecution. The panel split 2-1 and held that the district
court had jurisdiction to do this.
United States v. Willoughby, No. 10-3792 (8th Cir., September 6, 2011): After-Formers
(Enhancement): Willoughby pled guilty to felon in possession of a firearm. He was sentenced
as a career criminal. In this appeal, the panel vacated his sentence because the priors that formed
the basis of the ACCA enhancement were not sufficiently separate and distinct (two drug sales
that occurred within seconds of each other and at the same location).
United States v. Pillado, No. 10-1081 (7th Cir., September 7, 2011): Entrapment; Jury
Instructions (Lesser-Included): This opinion involves the consolidated appeals of three
defendants, one of whom, Lara, got relief. The case involved a shipment of one ton of marijuana
that was unloaded by five persons. LESSER-INCLUDED INSTRUCTION: Lara was charged
and convicted of Possession with Intent to Distribute, but argued that the District Court erred in
refusing his requested instruction on simple possession. The panel agreed. The District Court
ruled that given the large amount of drugs, no rational jury could conclude anything other than
distribution. The panel observed that an “either or” of personal use or distribution ignored a third
alternative: abandonment. Lara just unloaded the marijuana (at the behest of government agents
and a government-induced appeal from his landlord to comply). He walked away from the scene
empty handed. A jury could have found that he was indifferent to what happened to the drugs
after that. Notably, the jury acquitted Lara on a conspiracy count involving the drugs.
ENTRAPMENT: The District Court denied Lara’s entrapment defense because Lara was not
forced to unload the drugs and could have walked away. The panel rejected this notion, noting
the difference between duress and entrapment, and holding that entrapment involves government
inducement, not coercion. Excellent discussion of the entrapment defense.
United States v. Macias, No. 10-50614 (5th Cir., September 27, 2011): Search and Seizure
(Traffic Stops): Macias appeals the denial of a motion to suppress stemming from a traffic stop.
“Because we conclude that the trooper unconstitutionally prolonged Macias’s detention by
asking irrelevant and unrelated questions without reasonable suspicion of criminal activity, we
reverse and vacate the judgment of conviction and remand the case for entry of a judgment of
acquittal.” The reason for the stop was a seatbelt violation. Before running the computer checks,
the trooper engaged in detailed questioning about matters unrelated to Macias’s driver’s license,
his proof of insurance, the vehicle registration, or the purpose and itinerary of his trip that
unreasonably prolonged the detention without developing reasonable suspicion. In this case,
eleven minutes passed from the time that the trooper stopped Macias until he ran the computer
checks.
United States v. Rogers, No. 09-2405 (1st Cir., October 4, 2011): Interrogations/Fifth
Amendment: In this possession of child porn case, the panel found a Miranda violation when a
non-commissioned naval officer was told to go home where he was questioned by law
enforcement. Even though he was told that he was not under arrest, the panel found the military
compulsion aspect compelling as to whether Rogers was in “custody.”
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James v. Schriro, No. 08-99016 (9th Cir., October 12, 2011): Habeas Corpus (Capital Habeas
Cases): Capital murder case is affirmed for the most part, but the denial of penalty phase relief is
reversed based on IAC when counsel failed to investigate and present mitigation evidence
concerning troubled childhood, mental illness, and chronic drug abuse.
People v. Santiago, No. 166 (N.Y. App., October 20, 2011): Eyewitness ID: Trial court erred in
denying defense expert on eyewitness identification, and the error was not harmless.
United States v. Rivera, No. 10-1199-cr (2nd Cir., October 21, 2011): Federal Sentencing
Guidelines (Crack): In this crack cocaine case, the District Court denied Rivera the benefit of a
2007 decision by the Sentencing Commission that reduced sentences for crack cocaine and made
the reductions retroactive. The panel reversed, holding that Rivera was indeed eligible for a
reduction and remanded for a determination of whether he should receive one.
United States v. Powell, No. 08-4696 (4th Cir., November 14, 2011): Search and Seizures (Pat
Down): Police effected a traffic stop of a car with a burned-out headlight. Three persons were in
the car, including back-seat passenger Powell. When the driver’s license came back suspended,
the cops asked Powell and the other passenger if they could drive it. Powell provided his license
which came back suspended as well, and also “caution data” that Powell had priors for armed
robbery. Based solely on the “caution data” the cops conducted a pat-down of Powell. The panel
held this was illegal since there were no facts indicating that Powell was armed that night. This
opinion is a must-read on this topic and cites other good cases.
United States v. Fulford, No. 10-12916 (11th Cir., November 14, 2011) (Published): Federal
Sentencing Guidelines (Distribution of Child Porn to Minor): Fulford’s sentence for
distribution of child pornography was enhanced under USSG 2G2.2(b)(3)(C) because the
distribution of the pornography was to a minor. However, in this case, the distribution was to an
unidentified person, not connected with law enforcement, whom Fulford thought was a minor.
The District Court held that the actual age of the recipient was irrelevant so long as Fulford
thought that the recipient was a minor. The panel disagreed, distinguishing the cases where
defendants communicate with adult law enforcement officers on the internet, and concluding that
in light of the definition of “minor” in the application note, “it is more than just the thought that
counts.”
United States v. Romero Lopez, No. 10-1611 (1st Cir., November 16, 2011): Sanctions: This
case involves a $1,500.00 sanction imposed on a lawyer for failing to appear at a re-scheduled
sentencing hearing. The re-scheduled date was sent via ECF (e-mail), but the lawyer stated that
neither he nor his secretary checked it soon enough. The panel noted a duty to stay informed of
such changes, and affirmed the sanction but modified it to $500.00. NOTE: This involved an
inherent power sanction, not a citation for contempt. The opinion notes the differences.
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In re: Application of Armond Davis Ross for the Return of Seized Personal Property, No.
108,385 (Okla. Civ. App., Div. IV, November 18, 2011) (not for official publication): Return of
Property: Ross was convicted of Rape, Causing a Child to Participate in Child Pornography, and
Lewd Molestation, but he was acquitted of a count of Assault with a Dangerous Weapon. He was
sentenced to consecutive terms of LWOP. His convictions were affirmed on appeal, but Ross
pursued return of his property seized during the investigation and used in the trial. The trial court
granted the motion in part, but specifically refused to return a gun and a shell casing. The panel
analyzed the statute and affirmed since Ross, by virtue of being a convicted felon, cannot legally
possess these items. NOTE: Judge Rapp concurred in the result, but noted that Ross still retained
a legal property interest in the firearm and that it may not be forfeited without due process. Thus,
it seems to be a situation where Ross cannot possess the items, but this does not extinguish his
legal interests in them.
State v. Inayat Dar, No. 108,096 (Okla. Civ., Div. IV, November 21, 2011) (Not for Official
Publication): Sex Offender Registration: Dar sought judicial relief from sex offender
registration, but the Hon. Kurt G. Glassco held that he lacked jurisdiction because the statute that
allowed it was repealed and replaced with a new statute that specifically forbade judicial remedy.
A majority of the panel rejected this view, holding that the district court did have jurisdiction
(but that DOC should be a party to the lawsuit). NOTE: Judge Rapp dissented on an interesting
reading of the statute, holding that any change in the registration level must be performed by the
entity that imposed it (either the trial court or DOC). Since DOC imposed it in Dar’s case in the
first instance, Judge Rapp’s view is that the trial court has no jurisdiction.
United States v. Ferreira, No. 09-5903 (6th Cir., November 30, 2011): Speedy Trial: This is an
excellent case where Ferreira was incarcerated by the State of Georgia for various crimes at the
time that he was being prosecuted by the Feds, who sent out several writs of habeas corpus ad
prosequendum, but mis-directed one which resulted in a three-year delay in the prosecution, to
which Ferreira objected. In this 2-1 opinion, the panel held that the Government violated the
Sixth Amendment (not just the Speedy Trial Act) which results in dismissal with prejudice.
Dissenting Judge Kethledge found this result unpalatable, quipping: “The stakes are that, if the
government violates a defendant’s constitutional right to a speedy trial, he goes free, forever
unpunished even for serious felonies that he openly admits he committed. Such is the case here.”
Cornell v. Kirkpatrick, No. 10-561-pr (2nd Cir., December 1, 2011): Venue; IAC: In a rape case
out of New York state courts, Cornell is granted habeas relief on the grounds of IAC when his
lawyer failed to challenge venue at his state court trial.
Guzman v. Secretary, No. 10-11442 (11th Cir., December 7, 2011) (Published): Prosecutorial
Misconduct (Brady/Giglio): Florida capital murder case is reversed in federal habeas on a
Giglio claim where the State paid the key witness $500 in reward money, but both the witness
and the lead detective testified that the witness received no benefit for her testimony against
Guzman (the prosecutor was apparently unaware of the reward payment, but knowledge was
imputed because the lead detective paid it). NOTE: The standard for assessing Giglio claims
(where the prosecutor uses false testimony) is more favorable to the defense than the standard for
addressing Brady claims (where the prosecutor withholds exculpatory evidence). As the panel
stated, the Giglio standard is “more defense-friendly.”
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United States v. Garcia, No. 10-2323 (1st Cir., December 7, 2011): Guilty Pleas (Federal):
Guilty plea case in which an appeal waiver was ruled unenforceable because the District Court
failed to inform Garcia that the maximum penalty for the crime to which he was pleading guilty
(carjacking) was life imprisonment.
Gonzalez v. Wong, No. 08-99025 (9th Cir., December 7, 2011) (Published): Habeas Corpus
(Evidentiary Hearings): This is a capital habeas case (cop killing) where Gonzalez raised a
Brady claim, but some additional evidence supporting the claim was not presented to the state
courts. The panel viewed the evidence as important to the claim, but had to deal with Cullen v.
Pinholster, 131 S.Ct. 1388 (2011), which held that a federal habeas court may consider only the
record that was before the state court. The panel in this case decided to remand to the district
court with instructions to stay the proceedings in order to give Gonzalez an opportunity to return
to state court to present his claim with the new evidence. NOTE: This is a lengthy opinion that
generated three separate opinions, including a dissent. The contours of Pinholster are still
unknown, although the concurrence by Judge W. Fletcher is instructive since he would hold that
the issue could be decided consistent with Pinholster because the state courts stifled the attempts
by Gonzalez to discover the evidence at issue.
United States v. Gonzalez, No. 10-1318 (1st Cir., December 9, 2011): Confrontation/CrossExamination: Drug conviction is reversed because the District Court allowed a forensic chemist
to testify regarding the results of a drug analysis that he did not conduct.
Merolillo v. Yates, No. 08-56952 (9th Cir., December 12, 2011): Confrontation/CrossExamination: In this carjacking (resulting in death) case involving an odd fact pattern, the issue
was causation because the decedent was elderly. Did she die of the actions of Merolillo or a preexisting medical condition? The experts were in disagreement, but helpful to the State was the
opinion of the pathologist who performed the autopsy. This person did not testify, but his
opinion was introduced at trial in violation of the Sixth Amendment rights of Mr. Merolillo.
In Re Amendment to 12 O.S. CH. 2, APP., Rules for the District Courts, 2011 OK 101
(December 12, 2011): This order creates a new rule (Rule 31) governing proceedings in the
district courts. The new rule deals with redactions when filing documents that contain private
information such as social security numbers, taxpayer identification numbers, bank account
information, etc.
United States v. Felix, No. 09-2495 (1st Cir., December 13, 2011): Federal Sentencing
Guidelines (Three Strikes): Felix was sentenced to mandatory life for bank robbery. The panel
vacated this sentence, finding that the District Court erred in applying the “three strikes”
provision under federal sentencing law because the third “strike” must be committed after the
conviction for the second “strike.” In this case, Felix committed the third crime prior to the
convictions of the second crime.
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United States v. Moreland, No. 09-60566 (5th Cir., December 14, 2011): Child Porn;
Sufficiency: Conviction by jury of knowing possession of child porn on a computer is reversed
based on insufficient evidence. The porn was found on computers in Moreland’s home where he
lived with his wife and terminally ill father. NOTE: This is an expansive opinion that canvasses
useful cases on this topic—including Tenth Circuit caselaw—but was also a 2-1 split with Judge
Jolly dissenting on the basis that the majority simply substituted its view of the evidence for that
of the jury.
People v. Furey, No. 234 (N.Y. Ct. App., December 15, 2011): Voir Dire: Trial court abused its
discretion in failing to grant a for-cause challenge to a juror (a police captain’s wife) who knew
eight of the witnesses who were to testify at trial (more than half of the State’s witnesses) and
had frequent professional and social relationships with at least two of the police officers. This is
a good case because the appellate court found reversible error even though the juror stated that
she could be fair and impartial, holding: “Those declarations were ineffective in a case like this
because there was a considerable risk that she could unwittingly give undue credence to the
witnesses she knew and her service would give rise to the perception that defendant did not
receive a fair trial.”
United States v. Oaks, No. 06-6056 (6th Cir., December 15, 2011) (Published): Federal
Sentencing Guidelines (Crime of Violence): In this felon-in-possession of a firearm case, Oaks
was sentenced under the ACCA because he had a prior felony conviction for escape, which is
considered violent. But, in light of Chambers v. United States, 555 U.S. 122 (2009) (walkaway
escapes are not violent), the panel remanded for a factual determination which uncovered that
Oaks, who was in jail at the time, actually escaped by running away while he was in court for an
appearance. The question in this case is whether his “escape” from non-secure custody is a
violent felony under these circumstances. HELD: It is not for sentencing purposes under the
ACCA. NOTE: This was a 2-1 split panel.
United States v. Flores, No. 11-1550 (8th Cir., December 16, 2011) (Published): Second
Amendment: In this brief opinion, the panel held that the Supreme Court case of District of
Columbia v. Heller, 554 U.S. 570 (2008) (the Second Amendment confers a personal right to
possess firearms) does not extend to aliens illegally in the country (agreeing with the conclusion
of the Fifth Circuit on this issue).
Skaftouros v. United States, No. 11-0462-cv (2nd Cir., December 20, 2011): Extradition:
Skaftouros was wanted in Greece for charges including murder of a minor. He petitioned the
District Court for a writ of habeas corpus seeking to quash extradition to Greece on the basis that
there existed technical errors in the arrest warrant in Greece, and that the statute of limitations
(under Greek law) had expired. Not a winner, but a good discussion of federal extradition law.
The burden is on the petitioner, not the Government, and the inquiry into the demanding
country’s compliance with its own laws is limited.
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United States v. Cespedes, No. 10-3432 (3rd Cir., December 21, 2011): Federal Sentencing
Guidelines (Flight): Enhancement for recklessly creating a substantial risk of death or serious
bodily injury to another person in the course of fleeing from a law enforcement officer is vacated
where Cespedes, although a conspirator to armed robbery, was merely a passenger in the car that
was being driven recklessly by his co-conspirator.
United States v. Rivera, No. 10-1930 (1st Cir., December 22, 2011): Overview Testimony: This
is a fantastic case where a child porn conviction is reversed on the basis of improper “overview
testimony” by the lead police officer consisting of several improper statements to the jury that
indicated the course of the investigation and the consensus of the investigative team (“We ended
up identifying him as William Vazquez Rivera”). This opinion contains an excellent discussion
of this sort of testimony, which crops up frequently, which relies heavily on the overall
investigation and the conclusions reached by other officers.
United States v. Fontenot, No. 10-31145 (5th Cir., December 22, 2011): False Statements:
When Fontenot applied for a bank loan to refinance his residence, he did not include an illegal
$100,000.00 loan under “outstanding debts.” For this, he was indicted for knowingly making a
false statement on the loan application. The District Court dismissed the indictment because it
was literally true: the illegal loan was a legal nullity and consequently was not a debt that ever
existed. The panel held that the District Court “nailed it” and affirmed.
United States v. Shetler, No. 10-50478 (9th Cir., December 28, 2011): Interrogations; Search
and Seizure (Exclusionary Rule): District Court erred in denying a motion to suppress
inculpatory statements to DEA agents because the Government did not bear its burden of
showing that the statements were not the product of the Government’s illegal searches of
Shetler’s home and garage. This is so because the exclusionary rule applies both to direct
products of an illegal search—i.e., the physical evidence obtained—and to indirect products of
an illegal search—i.e., statements or physical evidence subsequently obtained in part as a result
of the search if they bear a sufficiently close relationship to the underlying illegality.
United States v. Espinoza, No. 10-10060 (9th Cir., December 28, 2011): Interrogations: In this
drug case, denial of motion to suppress statements is reversed because the Government
unreasonably delayed presenting Espinoza to a magistrate; thus, his statements made more than
six hours after his arrest must be suppressed under the McNabb/Mallory rule.
United States v. Edwards, No. 10-4256 (4th Cir., December 29, 2011): Search and Seizure
(Warrantless): Drug conviction is vacated and motion to suppress granted when, although
Edwards was arrested and handcuffed pursuant to an arrest warrant stemming from a domestic
abuse complaint, police used a knife to cut a sandwich bag containing suspected drugs off
Edwards’ penis, at night on a public street. The panel held that the manner of this search was
unreasonable. NOTE: This case is instructive because the Fourth Amendment violation was the
manner in which the search was conducted. NOTE: This was a split 2-1 opinion.
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United States v. Sandoval, No. 10-1413 (1st Cir., December 29, 2011): Speed Trial: Convictions
for fraud in obtaining a passport are reversed because of a violation of the Speedy Trial Act.
Here, 79 days passed from the arraignment to Sandoval’s motion to dismiss based on Speedy
Trial and the Government was unable to find 9 days of excludable time to get it at 70 days or
under per the Act. NOTE: The panel applied the recent Supreme Court case of Bloate v. United
States, 130 S.Ct. 1345 (2010).
United States v. Harris, No. 10-41205 (5th Cir., January 3, 2012): Money Laundering;
Sufficiency: Convictions for money laundering and conspiracy to commit money laundering are
reversed because the evidence was insufficient to establish that the proven transactions involved
proceeds of specified unlawful activity (drug trafficking). In this case, the Government proved
financial transactions, but the panel stated: “Mere payment of the purchase price for drugs by
whatever means (even by a financial transaction as defined in [18 U.S.C. § 1956]) does not
constitute money laundering.” Put another way, “Money does not become proceeds of illegal
activity until the unlawful activity is complete. The crime of money laundering is targeted at the
activities that generally follow the unlawful activity in time.”
United States v. Havelock, No. 08-10472 (9th Cir., January 6, 2012): Statutory Construction
(Threatening Communications): In this case, the panel interpreted the federal statute that
prohibits mailing threatening communications, holding that “person” refers to an individual or
natural person. Since Havelock mailed his letters to media outlets and music-related web sites, he
did not commit a crime under this statute. NOTE: A dissenting judge disagreed with this
analysis, but would have reversed on the basis that the Government did not present evidence that
Havelock had a specific intent to threaten.
United States v. Collins, No. 10-1048-cr (2nd Cir., January 9, 2012): Jurors: After 22-days of
testimony in this securities fraud case, “difficulties” arose when two jurors were involved in a
verbal altercation. According to the opinion, “The next day, the foreman sent a note to the court
asserting that one juror had attempted to barter his vote and was refusing to deliberate. The court
did not share the contents of the note with the parties or seek counsel’s input before it conducted
an ex parte interview with the accused juror. During the interview, the court gave the juror what
amounted to a supplemental instruction, emphasizing the importance of resolving the case. This
sequence of events deprived Collins of his right to be present at every stage of the trial. Because
the deprivation was not harmless, we vacate and remand for a new trial.”
United States v. Hall, No. 11-7102 (4th Cir., January 9, 2012): Sexually Dangerous Person: The
efforts of the Government to certify Hall as a sexually dangerous person pursuant to 18 U.S.C. §
4248 are thwarted because it failed to prove it by clear and convincing evidence.
People v. Pearson, No. S120750 (Cal., January 9, 2012): Death Penalty (State Cases): Death
sentence is vacated because the trial court excused for cause a prospective juror who gave
equivocal views (largely unformed) on the death penalty, but who’s views would not
substantially impair her ability to serve as a juror because she could consider death as a possible
punishment.
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United States v. Spriggs, No. 10-14919 (11th Cir., January 10, 2012) (Published): Child Porn:
Like Vadnais, this is another case involving a five-level enhancement for distribution of child
pornography in exchange for a thing of value in a case where images were distributed via a peerto-peer file sharing network called Shareaza 2.0. The theory in the court below was that Spriggs
distributed the images with the expectation that he would receive either more images in return, or
the ability to obtain faster downloads. NOTE: This opinion contains some disturbing language
concerning what “distribution” means in this context. According to the panel, “allowing files to
be accessed on the Internet by placing them in a file sharing folder is akin to posting material on
a website for public viewing. When the user knowingly makes the files accessible to others, the
distribution is complete.” This seems to be a particularly specious analysis since there was no
evidence that anyone ever downloaded images from Spriggs. NOTE: This case disagrees with an
interpretation of the Guidelines by the Eighth Circuit in United States v. Stultz, 575 F.3d 834 (8th
Cir. 2009), which basically holds that the enhancement is proper in peer-to-peer computer file
cases because the user expects to receive a thing of value---images from other users. The panel
disagreed with the Eighth Circuit because the Guidelines contemplate bargaining for
consideration, and peer-to-peer file sharing is generally free.
United States v. Clay, No. 09-5568 (6th Cir., January 10, 2012) (Published): Burks Notice and
Bad Acts; Standard of Review (Federal): Convictions for carjacking and brandishing a firearm
are reversed on the basis that the District Court erred in admitting evidence of a prior assault
(Clay has hit a 15-year-old girl in the face with a gun, knocking her out). NOTE: This is a 2-1
decision, split primarily along the lines of the proper standard of review for whether the
Government has proffered a proper “purpose” for the 404(b) evidence. The majority held that the
standard is de novo, and that the assault evidence did not have a proper purpose in the trial, and
that the probative value was substantially outweighed by the prejudice.
United States v. Rehlander, No. 10-1831 (1st Cir., January 13, 2012): Possession of Firearm by
Felon (or Mental Patient): Federal law bans possession of a firearm by a person who has been
committed to a mental institution. In this case, the panel held that involuntary commitment to a
psychiatric hospital under Maine law does not qualify since the procedures for commitment were
ex parte and the commitment was temporary on an emergency basis.
United States v. Vadnais, No. 10-14382 (11th Cir., January 13, 2012) (Published): Child Porn:
Vadnais installed the peer-to-peer file sharing program “Limewire” on his computer and was
subsequently convicted of receiving child pornography. He was sentenced to 240 months on the
strength of a five-level enhancement per U.S.S.G. § 2G2.2(b)(3)(B) which applies if the offense
involves distribution of child pornography “for the receipt, or expectation of receipt, of a thing of
value.” The panel rejected the application of this enhancement in a case such as this one where
the accused simply used the Limewire program.
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United States v. Ignasiak, No. 09-10596 (11th Cir., January 19, 2012) (Published):
Confrontation & Cross-Examination: Ignasiak was a medical doctor who was convicted of
multiple counts of fraud in dispensing prescription drugs to patients who did not need them, two
of whom actually died. In this lengthy opinion, the panel reversed on the basis that the District
Court erred in allowing the introduction of autopsy reports and handwritten medical notes
without requiring testimony by their authors, in violation of the Confrontation Clause and the
rules of evidence.
United States Cavazos, No. 11-50094 (5th Cir., January 19, 2012): Interrogations (Custodial
Statements): Between 5:30-6:00 a.m., ICE agents (14 of them) ransacked the home Cavazos
during the execution of a search warrant because Cavazos was suspected of texting sexually
explicit material to a minor female. Once the occupants and the house were secure, the agents
asked if there was a private room to talk, and they took Cavazos to his son’s room for a---get
this---“non-custodial interview.” The agents then questioned him without Miranda warnings.
The district court granted the motion to suppress the statements and the Government appealed. In
this opinion, the panel affirmed, holding that the interrogation was in fact custodial.
Jackson Eldridge v. State of Oklahoma ex rel. Department of Public Safety, No. 109,602 (Okla.
Civ. App., Division IV, January 25, 2012) (Not for Official Publication): This is not a winner in
a DPS driver’s license appeal where Judge P. Thomas Thornbrugh vacated the revocation on the
grounds that the stop was unjustified and that the State had not met its burden of proving the
maintenance of the Intoxilyzer 8000. The panel held essentially that all that is required is the
“log of test and maintenance record” within the officer’s affidavit. Bad case, but good discussion
of the issue.
United States v. Saferstein, No. 10-4092 (3rd Cir., January 26, 2012): Waiver (Appeals
Waiver); Federal Sentencing Guidelines (Retroactivity): Saferstein pled guilty to several
counts related to a fraudulent business scheme. His plea agreement included a waiver of appeal
provision excepting “the assertion of constitutional claims that the relevant case law holds cannot
be waived.” The panel held that he is entitled to an appeal based upon a statement by the district
court at the plea colloquy that “improvidently expanded Saferstein’s appellate rights.” On the
merits, Saferstein is entitled to re-sentencing since the district court applied incorrectly the
Guidelines relating to his offenses. NOTE: This case contains a good discussion of which
Guidelines edition applies to multiple counts that are disparate in time.
United States v. Gaines, No. 11-4032 (4th Cir., January 27, 2012): Search and Seizure
(Exclusionary Rule): The district court granted a motion to suppress a firearm seized by police
following an unlawful stop of a vehicle in which Gaines was a passenger (the basis for the stop
was for a small window crack), finding that the firearm was fruit of the poisonous tree. The
Government appealed, arguing that intervening events---acts of assault and resisting arrest by
Gaines---purged the taint of the illegality. In this opinion, the panel affirmed the suppression
motion in a 2-1 split opinion.
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Lee v. Glunt, No. 10-4133 (3rd Cir., January 27, 2012) (Published): Habeas Corpus
(Discovery): Rare case where a district court abused its discretion in denying a petitioner’s
request for discovery. This is an arson case where Lee sought to show that the expert testimony
was unreliable. His request is not barred by Pinholster because the state courts did not decide the
issue on the merits.
Cowley v. Seymour Law Firm, 2012 OK 6 (January 31, 2012): Referral Fees: Tulsa lawyers had
a fee sharing arrangement in a case where a huge jury verdict was reached. The referring lawyer
(Gina A. Cowley) sought some of the fee from Seymour. The district court in Tulsa (the Hon.
Rebecca Brett Nightengale) granted summary judgment to Seymour on the basis of a statute that
required a lien action to be brought within one year (which Cowley did not do). The Court
reversed, holding that the statute was irrelevant to the contract action in the case.
United States v. Gray, No. 10-11150 (5th Cir., February 1, 2012): Search and Seizure (Search
Warrants; Sufficiency): Police convinced a magistrate that Gray had hidden crack cocaine in
his rectum. The magistrate issued a search warrant for that particular location, pursuant to which
Gray was forced to undergo a proctoscopic examination under sedation. The panel held that the
search was unreasonable, stating, “On balance, we find the proctoscopic search unreasonable due
to the exceeding affront to Gray’s dignity interest and society’s diminished interest in that
specific procedure in light of the other less invasive means.” Of course, the panel nevertheless
allowed admission of the evidence because the police relied in good faith on the warrant.
United States v. Culbertson, No. 10-1766-cr (2nd Cir., February 3, 2012): Guilty Pleas
(Federal): Culbertson pled guilty to several drug counts. In this opinion, the panel held that there
was an insufficient factual basis regarding the drug quantity that triggers the mandatory
minimum sentence of 10 years.
United States v. Mahin, No. 10-5292 (4th Cir., February 3, 2012): Second Amendment; Double
Jeopardy: Mahin was convicted of two counts of possessing a firearm or ammunition while
subject to a domestic violence protective order. He lost on his Second Amendment claim, but the
panel found plain error in convicting him on two separate counts for the simultaneous possession
of a firearm and ammunition under 18 U.S.C. § 922(g)(8).
United States v. Hernandez, No. 11-40201 (5th Cir., February 8, 2012): Search and Seizure
(Exclusionary Rule): Police received an anonymous tip that illegal aliens were being held
against their will in a trailer owned by Hernandez. Law enforcement officers, including ICE,
went to the trailer at about midnight to investigate. The Government conceded that there was no
PC to arrest Hernandez, nor a warrant to search the trailer—but they knocked on the door, broke
a window, and gained access anyway. Hernandez, her boyfriend, and one of the aliens were
taken in and questioned after being properly Mirandized. The issue here is whether their
statements must be suppressed as fruit of the poisonous tree. The panel held that they must.
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United States v. Jose Luis Miranda-Ortegon, No. 10-51129 (5th Cir., February 10, 2012):
Federal Sentencing Guidelines (Crime of Violence): Conviction for domestic assault and
battery under Oklahoma law is not categorically a “crime of violence” that can be used to
enhance. NOTE: This case is interesting not only because it deals specifically with Oklahoma
law, but also because Miranda-Ortegon admitted that he used violence in committing the crime.
United States v. Halliday, No. 10-2337 (7th Cir., February 14, 2012): Child Porn: Halliday was
sentenced to 240 months for possessing and receiving child pornography. The panel found plain
error in the fact that the District Court relied upon the belief that Halliday viewed his crime as
“victimless” and that he did not believe that simple possession should be criminal. The District
Court had no basis to believe this other than the fact that Halliday maintained his innocence and
asserted IAC at trial. The panel found this to be pure speculation. NOTE: The panel cited survey
conducted in 2010 which found that 70% of district judges thought that the Guidelines range was
too high in child pornography cases (possession and receiving).
United States v. Ambrose, No. 09-3832 (7th Cir., February 16, 2012): This case has little legal
significance, but I included it because it involves interesting facts. Ambrose was a U.S. Marshal
who was convicted of leaking information from the witness protection program concerning the
cooperation of mob figure Nicholas “Nick” Calabrese---a man believed to have participated in
16 murders and having knowledge of 22 more. Ambrose seems to be a tragic figure in this
opinion, whose actions are just inexplicable. His father had been a police officer in Chicago,
convicted of racketeering, and ultimately died in prison of a heart attack. Two of his codefendants were John “No Nose” DiFronzo and Joey “the Clown” Lombardo. The BOP actually
sent Ambrose to the federal prison in Seagoville, Texas---the very place where his father died.
The panel had this to say about that: “On a final note, we are sympathetic to Ambrose’s request
to the court that he should be allowed to serve his sentence at a facility close to his family,
although that is not a decision for this court to make. Although his family is in the Chicago area
and there are close facilities such as the one in Oxford, Wisconsin, the Bureau of Prisons
assigned him to the correctional institution at Seagoville, Texas. The distant location would be
puzzling in any case, but is outright disturbing because that is the institution to which his father
was assigned and it was on the track at that facility where his father died. The Bureau of Prisons
has the discretion to place inmates as is necessary for its security needs, but we would certainly
expect that such placement is not used to inflict punishment that was not ordered by the district
court. We encourage the Bureau to reexamine the placement decision.”
United States v. Culbertson, No. 10-1766-cr (2nd Cir., February 16, 2012): Guilty Pleas
(Federal): Culbertson pled guilty to multiple counts of drug conspiracy. In this opinion, the
panel vacated the conviction and sentence because there was an inadequate basis for the guilty
plea with respect to the quantity of drugs for which he was responsible.
United States v. Lewis, No. 11-1136 (3rd Cir., February 22, 2012): Search and Seizure (Traffic
Stops): Denial of suppression of evidence is reversed in this traffic stop case where: 1) window
tint did not provide reasonable suspicion; nor did 2) a tip that the individuals in the car possessed
firearms.
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In Re: Grand Jury Subpoena Duces Tecum, No. 11-12268 (11th Cir., February 23, 2012)
(Published): Grand Jury (Federal); Immunity: The Government issued a SDT to “John Doe”
which required him to appear before a grand jury and produce the unencrypted contents on the
hard drive of his laptop computer and five external hard drives. Doe invoked the Fifth
Amendment and the Government granted him immunity that covered the act of producing the
unencrypted drives, but did not cover derivative use by the Government. Doe showed up to the
grand jury and refused. He was cited for civil contempt. In this appeal, the panel reversed,
agreeing with Doe that the immunity grant was too narrow.
United States v. Stevenson, No. 10-1043 (6th Cir., February 23, 2012): Sex Offender
Registration: In this complicated opinion, the panel again wrestles with the question of the
retroactivity of SORNA and the guidelines enacted pursuant to it, holding that the SMART
guidelines made SORNA retroactive when they became final on August 1, 2008. Thus, because
Stevenson traveled in interstate commerce and failed to register in 2009, the law applies to him.
United States v. Juarez, No. 09-20764 (5th Cir., February 24, 2012): Guilty Pleas (Federal);
IAC: IAC winner in a case where the accused entered guilty pleas to lying about his citizenship
to obtain a firearm and illegal re-entry after deportation. It turned out that he had a defense of
“derivative citizenship” which may have actually made him a citizen and thus innocent of the
charges. His lawyer did not raise this defense or tell Juarez about it prior to the guilty plea.
Reversed and remanded for further proceedings.
United States v. Owens, No. 09-13118 (11th Cir., February 27, 2012) (Published): Federal
Sentencing Guidelines (Crime of Violence): In what seems to be a surprisingly counterintuitive
result, the panel held that the crimes of second degree rape and second degree sodomy under
Alabama law are not violent felonies for purposes of the ACCA (18 U.S.C. § 924(e)).
United States v. Flores-Lopez, No. 10-3803 (7th Cir., February 29, 2012): Search and Seizure
(Cell Phone): Warrantless search of a cell phone only to obtain the phone’s number is upheld in
this extensive discussion of the issue. Note that the panel was careful to confine the holding to
just the phone number, and indicated that if the police searched the phone for other personal
information a line might be crossed.
United States v. Doswell, No. 11-4190 (4th Cir., March 2, 2012): Supervised Release:
Instructive case where revocation of supervised release is reversed on the basis that the District
Court erred in admitting hearsay evidence (a lab report of a dirty UA) without balancing the
releasee’s interest in confronting an adverse witness against any proffered good cause for
denying such confrontation.
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United States v. Whitney, No. 10-10118 (9th Cir., March 7, 2012) (For Publication): Federal
Sentencing Guidelines (Leader/Organizer); Prosecutorial Misconduct (Breach of Plea
Agreement): Whitney pled guilty to a one-count indictment accusing him of defrauding the
federal government by filing a false tax return. In this opinion, the panel vacated his sentence
because: 1) the prosecutor breached the plea agreement by disclosing admissions made by
Whitney during his cooperation with the government and by urging imposition of a sentence
above the low end of the Guidelines; and 2) the district court erred in enhancing the sentence for
Whitney’s alleged role as a leader/organizer.
United States v. McCraney, No. 11-3573 (6th Cir., March 21, 2012): Search and Seizure
(Traffic Stops; Incident to Arrest): Grant of a suppression motion is affirmed in this traffic
stop case where the stop was based on failure to dim bright lights which ended up in a traffic
stop and a search incident to arrest. The panel applied Gant to determine that this was not lawful
since both occupants were ordered out of the car and stood at the bumper amidst three police
officers while other police officers searched the car.
United States v. Aquino, No. 11-1372 (8th Cir., March 22, 2012): Search and Seizure
(Consent): Grant of suppression motion is affirmed on the basis that the encounter between
Aquino and law enforcement at a bus depot was not a consensual encounter. NOT: This case
contains a good discussion of the factors for determining consent; and also a decent discussion of
probable cause to arrest in that an officer’s observation of a “concealed bulge” does not, standing
alone, amount to probable cause to arrest.
Paschal v. State, 2012 Ark. 127 (March 29, 2012): Teacher-Student Sex: Interesting case where
the Court strikes down the law barring consensual sexual conduct between a teacher and a
student when the student is 18 years old. The Court found that the statute violated Paschal’s right
to engage in private, consensual, noncommercial acts of sexual intimacy with an adult.
People v. Fisher, No. 56 (N.Y.Ct.App., April 3, 2012): IAC; Prosecutorial Misconduct
(Improper Argument): Child molestation case reversed because defense counsel was
ineffective in failing to object to statements of the prosecutor in closing arguments, including her
statement that, while acknowledging that she assisted the state’s jailhouse snitch with a letter to
the Parole Board, it would have little effect.
United States v. Scott, No. 10-3978-cr (2nd Cir., April 6, 2012): Burks Notice and Bad Acts:
Drug convictions are reversed on the basis of error in the form of testimony from two police
detectives that they were familiar with Scott and had spoken to him on numerous occasions prior
to his arrest. This was impermissible 404(b) evidence, even though it concerned non-criminal
conduct.
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United States v. Mount, No. 11-2616 (7th Cir., April 12, 2012): Federal Sentencing Guidelines
(Notice of Intent to Plead): Mount had engaged in pre-trial flight, but was apprehended three
months later. He ended up pleading guilty two weeks before his scheduled trial for being a felon
in possession of a firearm. The Government filed a motion for a one-level reduction because it
was satisfied that Mount had given prosecutors timely notice of his intention to plead guilty. The
trial court rejected the reduction, citing the pre-trial flight by Mount. In this opinion, the panel
reversed, holding: “Mount appeals, arguing that the additional one-level reduction is mandatory
once the government determines that the criteria spelled out in § 3E1.1(b) are satisfied and it
makes the necessary motion. We conclude that Mount is correct, and we thus remand for
resentencing.”
United States v. Lomeli, No. 11-1549 (8th Cir., April 18, 2012): Wiretaps: Suppression is
affirmed on the basis that a wiretap application failed to include documents listing the
authorizing official.
United States v. Lawson, No. 10-4831 (4th Cir., April 20, 2012): Jurors (Consulting ExtraRecord): Convictions for illegal cockfighting are reversed because a juror consulted Wikipedia
for a definition of an element of the crime.
United States v. McBride, No. 10-5162 (4th Cir., April 23, 2012) (Published): Burks Notice/Bad
Acts (Federal): District court erred in admitting prior “bad acts” evidence of McBride’s
statements showing his knowledge of crack cocaine and his willingness to manufacture and
distribute it.
United States v. Ramirez, No. 10-3648 (8th Cir., April 26, 2012): Search and Seizure (Exigent
Circumstances): Denial of motion to suppress evidence obtained during a hotel room raid is
reversed because there were no exigent circumstances to justify a warrantless entry.
United States v. Pleau, No. 11-1775 (1st Cir., May 7, 2010) (en banc): Extradition: This is an
extraordinary case where the federal Government sought to prosecute a state inmate in Rhode
Island for murder, which potentially carries the federal death penalty. The Government first tried
a request to the state of Rhode Island under the Interstate Agreement on Detainers Act, but the
Governor of Rhode Island refused on the basis that he is opposed to the death penalty. The
Government then filed, and was granted, a writ of habeas corpus ad prosequendum to acquire the
state prisoner. In this fractured en banc opinion, the court sided with the federal government.
This opinion contains an interesting discussion of the IAD and federalism governing state-federal
tensions.
People v. Kent, No. 70 (N.Y. Ct. App., May 8, 2012): Child Porn: This is another good case
discussing how computers work and how images might be “cached” by the computer without
awareness of the person using it. “We conclude that where the evidence fails to show that
defendant had such awareness, the People have not met their burden of demonstrating
defendant’s knowing procurement or possession of those files.” The Court further concluded
“that merely viewing Web images of child pornography does not, absent other proof, constitute
either possession or procurement within the meaning of our Penal Law.”
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United States v. Jones, No. 11-4268 (4th Cir., May 10, 2012): Search and Seizure (Consent):
Encounter with the police was not consensual when police followed a car from a public road
onto private property and then blocked the car’s exit, observed no traffic violations, and the only
“suspicious” activity asserted for stopping the four African-American males in the car was the
presence of the car in a high-crime neighborhood and out of state tags.
United States v. Aleo, No. 10-1569 (6th Cir., May 15, 2012) (Published): Contempt; Federal
Sentencing Guidelines (Reasonableness): Aleo pled guilty to producing, possessing, and
transporting child porn and was sentenced to 720 months when the range was 235-293. “Because
we cannot find a justification within the factors enumerated in 18 U.S.C. § 3553(a) to justify the
variance imposed by the district court, we reverse and remand for resentencing.” Also, defense
counsel filed a motion in the district court asking the court to compel the Government to make a
formal motion regarding any victim who wanted to speak at trial pursuant to the Crime Victim
Rights Act (CVRA), naming the victim, and providing a preview of the victim’s statement. For
this, counsel was sanctioned $2,000.00. The panel reversed this as well, stating “Because there is
no objective evidence that trial counsel filed this motion in bad faith, we reverse.”
United States v. Cervantes, No. 09-50521 (9th Cir., May 16, 2012) (For Publication): Search
and Seizure (Community Caretaking/Impound and Inventory): Suppression denial is
reversed because police had no basis to impound an automobile under the community caretaking
exception to the warrant requirement.
Batchelor v. Cain, No. 10-30802 (5th Cir., May 29, 2012): Pro Se Representation: In this
habeas case, a conviction for armed robbery is vacated on the basis that Batchelor made an
unequivocal invocation of his Sixth Amendment right to represent himself, and the trial court
denied this right by appointing counsel.
United States v. Rey, No. 10-50632 (9th Cir., May 31, 2012): Search and Seizure
(Warrantless--Home): Border Patrol agents watched a man climb over the Mexico-United
States border fence and followed him as he took a taxi to Rey’s home. The man walked through
a gated entrance to the home and then to the front door, with agents following through the front
yard, around the side of the house and into the carport. The panel found the search and seizure
illegal, stating: “Forgetting for a moment that the Fourth Amendment ordinarily requires that the
government obtain a warrant before it conducts a search or seizure, particularly of persons in
their homes, the agents, pointing their guns at the home, ordered everyone outside….Because the
agents physically occupied the cartilage of the [home] without obtaining a warrant, and no
exceptions to the warrant requirement otherwise justified the search or seizure, we reverse…and
remand.”
State v. Price, 2012 OK 51 (Okla. Sup. Ct., June 5, 2012): Ouster: This is an interesting opinion
dealing with a grand jury accusation of “willful neglect” by the Sheriff of Pawnee County. The
Sheriff was accused of releasing a female inmate without any bond or judicial authorization, and
also turning away a suspect who had a warrant. The Sheriff had a jury trial on the accusations
before the Hon. P. Thomas Thornbrugh, was found guilty, and removed from office. This
opinion affirmed.
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People v. Gause, No. 90 (N.Y. Ct. App., June 5, 2012): Double Jeopardy (Implied Acquittal):
Gause was convicted of Depraved Indifference Murder, but this conviction was reversed on
appeal. He was subsequently convicted of Intentional Murder. Held: “In this case, where the
defendant’s conviction for depraved indifference murder was reversed on appeal, the issue
before this Court is whether, in accord with the principles of double jeopardy, defendant was
impliedly acquitted of intentional murder when the jury was instructed to consider intentional
murder and depraved indifference murder in the alternative, but that it could return a verdict on
only one of the offenses. Because the first jury had a full opportunity to return a verdict on both
inconsistent charges, defendant was impliedly acquitted of the other count when the jury
convicted defendant of the depraved indifference murder and his second trial for intentional
murder twice placed defendant in jeopardy for the same offense.” NOTE: This is a good Double
Jeopardy case because it distinguishes the recent (bad) Supreme Court case of Blueford v.
Arkansas, 556 U.S. __ (2012).
People v. Plunkett, No. 98 (N.Y. Ct. App., June 7, 2012): Statutory Construction (Assault and
Battery): The crime and conviction of Aggravated Assault and Battery upon a police officer by
way of an HIV-positive man using his teeth, is reversed because under New York law a person’s
teeth are not “dangerous instruments” under the statute.
People v. Chestnut, No. 113 (N.Y. Ct. App., June 7, 2012): Joinder: Error in refusing to grant a
severance of counts relating only to a co-defendant was reversible error.
United States v. Najera-Mendoza, No. 11-50187 (5th Cir., June 8, 2012): Federal Sentencing
Guidelines (Crime of Violence): The crime of kidnapping under Oklahoma law is not a “crime
of violence” under the Guidelines.
United States v. Grant, No. 11-50036 (9th Cir., June 11, 2012): Search and Seizure; Search
Warrants (Sufficiency & Good Faith): Affidavit for search warrant for a home was deficient
because it provided no evidence that Grant was involved in the homicide at issue, or that
evidence of the crime may have been found in the home. IN ADDITION, good faith under Leon
did not save the search because reliance upon it was entirely unreasonable because “the affidavit
simply does not set out any plausible connection between Grant’s home and the gun or
ammunition used in the homicide.”
People v. Kelley, No. 104 (N.Y. Ct. App., June 12, 2012): Discovery: Interesting case where the
accused was charged with rape/incest. The defense was that there was no scientific evidence
corroborating the allegations. However, after the trial had started and after Kelley had testified,
the State discovered that a towel had been tested for DNA evidence which implicated Kelley,
and the trial judge let it in. The Court held that the introduction of this evidence denied Kelley a
fair trial because by the time the State had discovered the testing “oversight,” the defense theory
of the case had been placed before the jury, the accused had testified, and the trial was “too far
along for defense counsel to present a new defense theory.”
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United States v. Wing, No. 11-30017 (9th Cir., June 21, 2012): Supervised Release: The district
court revoked a second term of supervised release based upon newly discovered violations of
conditions of Wing’s previously revoked first term of supervised release. Wing argued that the
district court lacked jurisdiction to do this, and the panel agreed, stating: “In this matter of first
impression, we conclude that a district court lacks jurisdiction under 18 U.S.C. § 3583(e)(3) to
revoke a term of supervised release based on newly discovered violations of a previously
revoked term of supervised release.”
State ex rel. Greg Mashburn v. $18,007.00 in U.S. Currency Seized from Eric Palomares and
Alejandro Sanchez, No. 109,132 (Okla. Civ. App., Div. IV, July 10, 2012) (Released for
Publication): Forfeiture: This case arose out of a traffic stop in Cleveland County where police
used a drug dog, allegedly discovered marijuana residue, and ended up seizing cash from a
vehicle, but did not seize any residue, nor were the occupants ever charged with a crime or cited
for a traffic offense. Each Respondent asserted the right to not testify at the non-jury trial before
Judge Tom A. Lucas, who sustained the demurrer, dismissed the State’s petition, and ordered the
money returned. In this opinion, the panel is to be commended for affirming Judge Lucas in
preventing what appears to be a simple shakedown of illegals and theft of their cash.
United States v. Voustianiouk, No. 10-4420 (2nd Cir., July 12, 2012): Search and Seizure
(Warrantless—Home): Federal agents had a search warrant for a small two-story building in
New York City. When they arrived, they discovered that the suspect they were investigating
lived on the second floor. Rather than obtaining a warrant, the agents “took a shortcut” up a
flight of stairs and searched the second floor without a warrant: “We hold that these agents
conducted a warrantless search of a person’s home in violation of the Fourth Amendment.”
Taylor W. Morgan v. State ex rel. Department of Public Safety, No. 110,471 (Okla. Civ. App.,
Div. I, July 13, 2012) (Released for Publication): DUI/DPS: This is a State appeal of an order by
the Hon. Tom Lucas (Cleveland County) reinstating driving privileges. The case does not deal
with DUI law per se, but an aspect of civil procedure involving what constitutes an appealable
order. Here, the Summary Order entered in the case was not an appealable order, and no journal
entry of judgment had ever been filed. Thus the case was dismissed as premature because the
appellate court lacked jurisdiction.
Tybream Demont Rogers v. State, et al., No. 109,501 (Okla. Civ. App., Div. IV, August 21,
2012) (Published): Expungement: This is an appeal in an expungement case out of Oklahoma
County (the Hon. Bill Graves) where Rogers was charged with murder, but through the State’s
Brady violation, a mistrial was declared; further, finding no manifest necessity for a mistrial, the
OCCA granted a writ and held that further prosecution was barred by double jeopardy. Thus,
Rogers moved to have his record expunged under 22 O.S. § 18. The State objected. In this
opinion, the panel reversed, finding that as a matter of statutory construction that Rogers was
eligible for the expungement (not that he will get it, only that he is eligible).

73

OKLAHOMA LEGISLATIVE UPDATE
by
Craig Sutter1
Set forth below is a synopsis of Oklahoma criminal law legislation passed by the
Legislature and signed into law by the Governor in 2012. Because any given bill may cover
more than one topic, I’ve created various categories which often contain sections from different
bills covering roughly the same subject matter. These categories are generally in a descending
order of importance. Take note of the effective dates of each bill. Most are effective November
1, 2012, but several are already in effect due to emergency clauses contained in the bills.
For further reading, you may obtain a copy of any of the following bills from the
Oklahoma State Legislature website www.lsb.state.ok.us as follows: 1) type in the bill number
in the “Find Legislation” box and click “search,” 2) click the “Versions” tab on the next screen,
and 3) click on the “Enrolled (final version)” line. Be sure you select the “Enrolled” version;
otherwise, the bill you choose may not reflect the same language contained in its final version.
Sentencing, Probation and Parole
HB 3052

Sentence modification. Amends 22 O.S. § 982a; eff. Nov. 1, 2012.

-sentence review extended from 12 to 24 months
-any application for sentence modification filed and ruled upon beyond 12 months of initial
sentence imposition must be approved by the DA, who shall provide written notice to any
victims in the case
-DA must consent to sentence review where sentence imposed by jury verdict
-sentence review may occur 24 months (previously 12) after receipt by court of mandate from
COCA or Okla. S. Ct. if appeal resulted in modification of sentence
HB 3052

Post-imprisonment supervision. Amends 22 O.S. § 991a-21; eff. Nov. 1, 2012.

-persons convicted of a felony and sentenced to term of confinement with DOC on or after Nov.
1, 2012 shall have included in sentence a term of post-imprisonment supervision
-post-imprisonment supervision shall be for a period of not less than 9 months nor more than 1
year following confinement of the person and shall be served under conditions prescribed by
DOC
-post-imprisonment supervision shall not be a reason to reduce the term of confinement
-court shall not include a term of supervision for a person sentenced to LWOP
-should the offender fail to comply with terms of supervision, offender may be sanctioned to
serve a term of confinement of 6 months in an intermediate revocation facility
-state not prevented from revoking, in whole or in part, the post-imprisonment supervision,
probation or parole of a person for committing any misdemeanor or felony while under
supervision, probation or parole
1 Craig Sutter is the Deputy Executive Director of the Oklahoma Indigent Defense System.
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HB 3052
Intermediate revocation facility creation and definition. Amends 57 O.S. § 502;
new law codified at 57 O.S. § 628, eff. Nov. 1, 2012.
-halfway house defined as a private facility for the placement of inmates in a community setting
for the purpose of reintegrating into the community those who are nearing their release dates
-term shall not include private prisons
-intermediate revocation facility defined as a corrections center operated by DOC or a private
facility or public trust operating pursuant to contract with DOC
-provides housing and intensive programmatic services for offenders who have violated the
terms or conditions of probation as determined by a supervising probation officer
-intensive programmatic services offered by DOC includes, but is not limited to,
alcohol/substance abuse and mental health counseling/treatment, and domestic violence courses
and treatment programs
-authorizes DOC to establish facilities to be designated as intermediate revocation facilities for
purpose of temporarily confining offenders who have violated terms and conditions of probation
-confinement shall be for 6 months
-offender not eligible to receive any earned credits
HB 3052
Intermediate revocation facility confinement - suspended sentence. Amends 22
O.S. § 991b; eff. Nov. 1, 2012.
-adds to sanction options a one-time referral to a term of confinement of 6 months in an
intermediate revocation facility operated by DOC
-upon approval of the DA, a person may be sanctioned to serve additional terms of confinement
in such facility
-DOC shall provide to judges and DAs a record of all violations and actions taken pursuant to
section
HB 3052
1, 2012.

Earned credits - intermediate revocation facility. Amends 57 O.S. § 138; eff. Nov.

-no earned credit deductions shall be credited or recorded for any person who is referred to an
intermediate revocation facility for violating any of the terms and conditions of probation
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HB 3052
Notification procedure upon learning of offense by probationer. Amends 57 O.S.
§ 517; eff. Nov. 1, 2012.
-probation officer, upon information sufficient to give officer reasonable grounds to believe
probationer has been charged with or found guilty of committing a felony or misdemeanor, or
has escaped from custody, shall notify DOC
-if P & P officer, upon information sufficient to give officer reasonable ground to believe
probationer has violated terms or conditions of probation, may notify DOC
-if it is determined facts justify disciplinary sanctions, DOC shall issue a warrant for the
arrest of the probationer
-warrant shall have the force and effect of any warrant of arrest issued by a district court
-probationer shall, after arrest, be immediately incarcerated in the nearest county jail or
intermediate sanction facility to await action by the court as to whether disciplinary
sanctions shall be imposed
-upon approval of the court and DOC, probationer shall be placed in an intermediate
revocation facility for disciplinary sanction and intensive programmatic services in lieu
of a first revocation
-repeated violations by the probationer may result in a revocation proceeding
-nothing precludes a DA from initiating an application to revoke a suspended sentence without a
recommendation from DOC, when the DA believes that competent evidence justifies the
revocation of the suspended sentence
HB 3052
HB 2254

Mental health/substance abuse assessment upon conviction. New law
codified at 22 O.S. § 210 and 43A O.S. § 3-704; eff. Nov. 1, 2012.

-any person found guilty of a felony offense shall, prior to sentencing, be required to submit to an
approved risk, mental health and substance abuse assessment and evaluation
-administered and scored by assessment personnel certified by DMHSAS
-the individual, his/her counsel, court and DA shall have access to the results
-results shall not be admissible as evidence in the criminal case unless specifically waived by the
defendant or for purposes of determining sentencing options for defendant who has pled guilty
and punishment is determined at the discretion of the court
-court and DA shall consider the results to determine sentencing options for the person
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Sex Offenses
HB 3049

Sex offender residing with minor. Amends 57 O.S. § 590; eff. Nov. 1, 2012.

-prohibits person required to register under Act (where a minor child was the victim) to reside
with a minor child or establish any other living accommodation where a minor child resides
-exception that the person may reside with a minor child if the person is the parent,
stepparent or grandparent of the minor child and the child was not the victim of the
offense for which the person is required to register
-violation where person intentionally moves into a residence with a minor child or establishing
any other living accommodation where a minor child resides
HB 2518

Trafficking of minors for sex acts. Amends 21 O.S. § 748; eff. Nov. 1, 2012.

-adds to prohibited acts the recruiting, enticing, harboring, maintaining, transporting, providing,
purchasing or obtaining by any means a minor for purposes of engaging the minor in a
commercial sex act
-consent of minor not a defense
-felony punishable by imprisonment not less than 10 years and/or fine not exceeding $20,000
SB 1016
Expanded definitions regarding child pornography. Amends 21 O.S. § 1024.1 and
74 O.S. § 151.1; eff. Nov. 1, 2012.
-definition of “child pornography” specifically extended to provision requiring photographic
print processors to report child porn
-expands child porn definition to include any visual depiction or individual image stored or
contained in any format on any medium (replacing old example of CD ROM, magnetic disk and
tape memories and electronic or photo optical formats)
-each visual depiction or individual image shall constitute a separate item and multiple copies of
the same identical materials shall each be counted as a separate item
-definition of “obscene material” expanded to include any medium, including optical magnetic or
solid-state storage, CD or DVD (replacing CD ROM, magnetic disk or tape memory, electronic
or photo optical format)
-authorizes OSBI director to enter into local cooperative agreements with local law enforcement
for appointing Internet Crimes Against Children affiliate task force agents to assist ICAC
-agents have power and authority to arrest persons throughout state for purpose of
investigating internet crimes against children, including child porn, solicitation of minors
for porn and prostitution or sex-related offenses
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Murder
HB 3009
1, 2012.

First degree murder of correctional employee. Amends 21 O.S. § 701.7; eff. Nov.

-adds correctional “employee” to list of victims which can result in first degree murder charge
-in addition to correctional “officer”
SB 987
First degree murder involving manufacturing controlled dangerous substances, or
distributing synthetic controlled substances. Amends 21 O.S. § 701.7; eff. Nov. 1, 2012.
-adds to first degree murder definition death resulting from the unlawful distributing or
dispensing of synthetic controlled substance, or manufacturing or attempting to manufacture a
controlled dangerous substance
-“synthetic controlled substance” defined as a substance 1) having chemical structure which is
substantially similar to chemical structure of a controlled substance in Schedule I or II, 2) which
has stimulant, depressant or hallucinogenic effect on central nervous system substantially similar
to or greater than the stimulant, depressant or hallucinogenic effect on central nervous system of
a controlled substance in Schedule I or II, or 3) with respect to a particular person, which such
person represents or intends to have a stimulant, depressant, or hallucinogenic effect on central
nervous system substantially similar to or greater than stimulant, depressant, or hallucinogenic
effect on central nervous system of controlled substance in Schedule I or II
-designation of gamma butyrolactone does not preclude a finding that the chemical is a synthetic
controlled substance
-term does not include 1) a controlled substance, 2) any substance for which there is an
approved new drug application, 3) with respect to particular person and substance, if an
exemption is in effect for investigational use for that person, under Federal Food, Drug
and Cosmetic Act to the extent conduct with respect to substance is pursuant to such
exemption, or 4) any substance to extent not intended for human consumption before
such exemption takes effect with respect to that substance
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Controlled Dangerous Substances
HB 2941
Electronic records of pseudoephedrine sales and purchase after meth conviction.
New law codified at 63 O.S. § 2-341; amends 63 O.S. §§ 2-212, 2-309C, 2-401 and 2-701; eff.
July 1, 2012.
-pharmacies dispensing, selling or distributing any compound mixture or preparation containing
detectable quantity of base pseudoephedrine or ephedrine, its salts or optical isomers shall
maintain an electronic record of the sale, including the name and address, and date of birth of the
purchaser, type of ID and number, date and time of purchase and name and quantity of base
pseudoephedrine or ephedrine purchased in grams
-each pharmacy in state shall have in place all equipment necessary to access and use real-time
electronic methamphetamine precursor tracking service by January 1, 2013
-any person violating any of the provisions of section shall be guilty of a misdemeanor
punishable by a fine not exceeding $1,000
-adds to Schedule V any compound, mixture, or preparation containing any detectable quantity
of base pseudoephedrine or ephedrine
-amount of any product, mixture or preparation purchased is limited to 3.6 grams per day (day
purchases must be separated by 72 hours) or 7.2 grams within any 30-day period, or 60 grams
within a 12-month period
-deletes gel capsule exemption
-person convicted of manufacturing or attempting to manufacture meth, after such conviction,
who purchases or attempts to purchase, receive or otherwise acquire any product, mixture, or
preparation containing any detectable quantity of base pseudoephedrine or ephedrine shall be
guilty of a felony punishable by term of 14 yrs to life
HB 3052
Additional conditions regarding second or subsequent offenses for schedule III,
IV or V violations. Amends 63 O.S. § 2-402; eff. Nov. 1, 2012.
-violation regarding Schedule III, IV or V substance, marijuana or preparation, who, during the
period of any court-imposed probationary term or within 10 years of the date following
completion of execution of any sentence or deferred judgment for a violation of this section
commits a second or subsequent violation of this section shall be guilty of a felony punishable by
2 to 10 years and/or fine not exceeding $5,000
-violation regarding Schedule III, IV or V substance, marijuana or preparation thereof, who, 10
years or more following the date of execution of any sentence or deferred judgment for violation
of this section commits a second or subsequent violation of this section shall be guilty of a felony
punishable by 1 to 5 years and/or fine not exceeding $5,000
SB 1179
Prescriptions and agents for recipients. Amends 63 O.S. § 2-309, 2-309C and 2329; eff. Nov. 1, 2012.
-permits electronic prescribing for Schedule II, III, IV and V CDSs, subject to requirements of 21
C.F.R., § 1311, et seq.
-identify of recipient’s agent, as well as recipient of Schedule II, III, IV or V CDS from
pharmacy transmitted to central repository designated by OBNDD
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HB 2251
Definition of “Drug-Endangered Child.” Amends 10A O.S. §§ 1-1-105 and 1-2102; eff. Nov. 1, 2012.
-adds to Children’s Code a definition of “drug-endangered child”
-defined as child at risk of suffering physical, psychological or sexual harm as a result of use,
possession, distribution, manufacture or cultivation of CDS, or attempt of any of these acts, by a
person responsible for health, safety or welfare of the child
-term includes circumstances wherein substance abuse of the person responsible for the health,
safety or welfare of the child interferes with person’s ability to parent and provide a safe and
nurturing environment for the child
-term also includes newborns who test positive for a CDS, with exception of substances
administered under the care of a physician
-whenever DHS determines a child meets the definition or is diagnosed with fetal alcohol
syndrome, it shall conduct an investigation of the allegations and not limit the evaluation of
circumstances to an assessment
Drug Courts
HB 3052

Eligibility form notice. Amends 22 O.S. § 471.2; eff. Nov. 1, 2012.

-eligibility form shall contain a clear statement that during drug court participation, should the
offender fail to comply with the terms of the agreement, the offender may be sanctioned to serve
a term of confinement of 6 months in an intermediate revocation facility operated by DOC, and
that offender shall not be allowed to serve more than 2 separate terms of confinement in an
intermediate revocation facility
SB 1874
Waiver of revocation, suspension, cancellation of driving privileges. New law
codified at 74 O.S. § 6-212.4; eff. Nov. 1, 2012.
–all revocation, suspension, cancellation and/or denial periods of time of driving privileges
considered served upon successful graduation from a drug court program created and
administered pursuant to Drug Court Act and ODMHSAS, unless evidence of drug/alcohol use
occurring post-graduation is acquired by DPS
-waiver only applies to Class D driving privileges
- does not require DPS to grant driving privileges to individual not otherwise eligible
-electronic notification of graduation from a drug court program shall be provided to DPS by the
court clerk in the county where the program is situated, and such notification shall be consistent
with the provisions of 47 O.S. § 18-101 or other method approved by DPS
Kidnapping
HB 2302

Revised definition. Amends 21 O.S. § 741; eff. Nov. 1, 2012.

-seizure of victim no longer required to be forcible
-adds “decoys,” “abducts” and “carries away” to definition
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Traffic and Motor Vehicles
HB 2568
Increased punishment for DUI accident involving great bodily injury. Amends 47
O.S. § 11-904; eff. Nov. 1, 2012.
-maximum punishment for DUI accident involving great bodily injury increased from 5 to 10
years
HB 2255
Patriot Guard Funeral Procession Act. New law codified at 47 O.S. § 11-315; eff.
Nov. 1, 2012.
-prohibits driver from driving between vehicles in funeral or other authorized procession while
vehicles are in motion and are conspicuously designated
-doesn’t apply at intersections where traffic is controlled by traffic control signals or
police officers
-punishable as misdemeanor pursuant to 47 O.S. § 17-101
SB 488
Operating commercial motor vehicle while phoning/texting; utilizing radar
detector. Amends 47 O.S. §§ 6-205.2 and 11-901c; new law codified at 47 O.S. § 11-808.1; eff.
May 8, 2012.
-unlawful to operate a commercial motor vehicle while using a cellular telephone or electronic
communication device, or write, send or read a text-based communication while in motion
-texting includes short message service, emailing, instant messaging, accessing www
page; does not include using voice commands to select or enter telephone number,
inputting gps info or other devices capable of performing multiple functions, such as
dispatching devices, smart phones, citizens band radios and music players
-unlawful to possess, operate or use a radar detector while operating or as a passenger in a
commercial motor vehicle
-prohibits installation of a radar detector in a commercial motor vehicle
SB 1798

Collisions on private property. Amends 47 O.S. § 10-108; eff. Nov. 1, 2012.

-municipality or county shall have authority to adopt ordinances or resolutions regarding
response of law enforcement to motor vehicle accidents on private property
-law enforcement agencies shall respond to and report collisions that occur on private property
which involve personal injury, a driver that may be under the influence of alcohol or intoxicating
substance, or a vehicle that is the property of the state or political subdivision
Arson
HB 2329
Prohibition against arsonists becoming firefighters. Amends 21 O.S. § 1406; eff.
Nov. 1, 2012.
-prohibits anyone convicted of arson from working or volunteering as a firefighter
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Protective Orders
HB 2396
2012.

Duration extended and “continuous” orders. Amends 22 O.S. § 60.4; eff. Nov. 1,

-maximum fixed period of order extended from 3 to 5 years
-provides for continuous protective order upon finding by court of one of the follow:
-the person has a history of violating orders of any court or governmental entity;
-the person has previously been convicted of a violent felony offense, or
-the person has a previous felony conviction for stalking as provided in 21 O.S. § 1173
and a court order for a final VPO has previously been issued against the person in this or
another state
Abortion
SB 1274
Heartbeat Informed Consent Act. New law codified at 63 O.S. §§ 1-745.12
through 1-745.19; eff. Nov. 1, 2012.
-if pregnancy is at least 8 weeks after fertilization, requires abortion providers to tell woman
seeking abortion it may be possible to make embryonic or fetal heartbeat audible and ask if
woman would like to hear, using Doppler fetal heart rate monitor
-intentional or reckless failure to perform or inducing abortion in violation of Act (or failure to
certify if abortion necessary to avert death of mother or medical emergency) a misdemeanor
-provides provisions for court to determine disclosure of woman’s identity in a civil or criminal
proceeding under Act if woman doesn’t give consent
HB 2381
Physician required for RU-486 administration. New law codified at 63 O.S. §§ 1729.1 through 1-729.7; eff. Nov. 1, 2012.
-use of RU-486 for purpose of performing or inducing abortion requires physician prescribing,
dispensing or otherwise providing drug shall be physically present in same room as patient when
drug is first provided to patient
-violation a felony (except against female undergoing abortion)
-liability for damages, provides for injunction and civil contempt penalties
-HB 1970, passed in 2011, restricting use of RU-486 (codified at 63 O.S. § 1-729a and part of
statutory scheme set forth in HB 2381), declared unconstitutional on May 14, 2012 by state
district court
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Expungement
HB 3091

Youthful Offenders. Amends 10A O.S. § 2-5-210; eff. Nov. 1, 2012.

-defines “expunge” to mean sealing of criminal records
-modifies provisions relating to destruction of offender’s files to read “expunge”
-members of the judiciary, district attorneys, youthful offender, counsel for youthful offender,
employees of juvenile bureaus and Office of Juvenile Affairs assigned to juvenile court intake
responsibilities, and DOC may access records expunged without a court order for purpose of
determining whether to dismiss an action, seek a voluntary probation, file a petition or
information, or for purposes of sentencing or placement in a case where the person subject of
sealed record is alleged to have committed a subsequent youthful offender act, a juvenile
delinquent act, or any adult criminal offense
-any record sealed pursuant to section shall be ordered unsealed upon application of the
prosecuting agency when said records are requested for use in any subsequent juvenile
delinquent, youthful offender or adult prosecution
HB 3091
2012.

New grounds and access without court order. Amends 22 O.S. § 18; eff. Nov. 1,

-categories of persons authorized to file a motion for expungement altered
-expungement authorized where person was arrested and no charges of any type,
including charges for an offense different than that for which the person was originally
arrested are filed and the statute of limitations has expired or the prosecuting agency has
declined to file charges
-authorized where person was charged with one or more misdemeanor or felony crimes,
all charges have been dismissed, the person has never been convicted of a felony, no
misdemeanor or felony charges are pending against the person, and the statute of
limitations for refiling the charge or charges has expired or the prosecuting agency
confirms that the charge or charges will not be refiled
-this category shall not apply to charges that have been dismissed following the
completion of a deferred judgment or delayed sentence
-authorized where the person was charged with a misdemeanor, the charge was dismissed
following the successful completion of a deferred judgment or delayed sentence, the
person has never been convicted of a misdemeanor or felony, no misdemeanor or felony
charges are pending against the person, and at least 2 years have passed since the charge
was dismissed
-authorized where the person was charged with a nonviolent felony offense, as set forth in
57 O.S. § 571, the charge was dismissed following the successful completion of a
deferred judgment or delayed sentence, the person has never been convicted of a
misdemeanor or felony, no misdemeanor or felony charges are pending against the person
and at least 10 years has passed since the charge was dismissed
-records expunged pursuant to paragraphs 8, 9, 10 and 11 of expungement statute shall be
admissible in any subsequent criminal prosecution to prove the existence of a prior conviction or
prior deferred judgment without the necessity of a court order requesting the unsealing of said
records

83

OKLAHOMA LEGISLATIVE UPDATE
Firearms
SB 1733
Open carry of firearms. Amends 21 O.S. §§ 1272, 1272.1, 1272.2, 1273, 1276
through 1278, 1280.1, 1283, 1287, 1289.6, 1289.7 through 1289.13, 1289.13A, 1289.16,
1289.24, 1290.2 through 1290.9, 1290.11 through 1290.15, 1290.17 through 1290.21, 1290.23
through 1290.26, 1364; 63 O.S. § 2-110, 4210.3; eff. Nov. 1, 2012.
-statutory scheme relating to concealed carry license applied to open carry licensure
-“unconcealed handgun” defined as a loaded or unloaded pistol carried upon the person in a belt
or shoulder holster that is wholly or partially visible, or carried upon the person in a scabbard or
case designed for carrying firearms that is wholly or partially visible
-authorization to carry loaded and unloaded firearm without handgun license extended to lawful
self-defense and self-protection or any other legitimate purpose in or on property that is owned,
leased, rented, or otherwise legally controlled by the person
-provision preventing persons or business from prohibiting transportation or storing firearms
extended to ammunition
-otherwise lawful open carrying of a handgun under Oklahoma Self-Defense Act shall not be
punishable by any municipality or other political subdivision of this state as disorderly conduct,
disturbing the peace or similar offense against public order
-person shall display the handgun license on demand of a law enforcement officer
-provided that in the absence of reasonable and articulable suspicion of other criminal
activity, an individual carrying an unconcealed handgun shall not be disarmed or
physically restrained unless the individual fails to display a valid handgun license in
response to that demand
-violation of provision requiring notification to law enforcement officer of license reduced to
$100 fine (previously $500 fine and jail not exceeding 90 days, as well as 6-month suspension of
license)
SB 1785

Concealed carry reciprocity. Amends 21 O.S. § 1290.26; eff. Nov. 1, 2012.

-recognition of valid concealed carry weapons permit or license from another state extended
where, if state is a non-permitting carry state, Oklahoma shall reciprocate under permitting law
of that state
-person entering Oklahoma in possession of a firearm authorized for concealed carry upon
authority of state that is non-permitted carry state and person is in compliance with the
Oklahoma Self-Defense Act, the person is authorized to carry a concealed firearm in this state
-firearm must be carried fully concealed from detection and view, and upon coming in contact
with any peace officer, person must disclose the fact s/he is in possession of a concealed firearm
pursuant to non-permitting laws of state in which s/he is a legal resident
-person shall present proper ID by valid photo ID as proof s/he is legal resident of non-permitting
state
-DPS shall keep current list of non-permitting states for law enforcement officer to confirm state
is non-permitting
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SB 1760
Emergency declaration not applicable to firearms. Amends 21 O.S. § 1321.4; eff.
Nov. 1, 2012.
-despite state of emergency proclamation, neither governor nor any state or municipal official
may prohibit or suspend the sale, ownership, possession, transportation, carrying, transfer and
storage of firearms, ammunition and ammunition accessories that are otherwise legal under state
law
-aggrieved person may seek relief in action at law or equity
Grand Jury
SB 1505
Sealing of indictment and disclosure. Amends 21 O.S. § 582, 22 O.S. § 385; eff.
Nov. 1, 2012.
-modifies disclosure provision to prohibit disclosure where the presiding judge has ordered a
presentment or indictment be sealed until the defendant is arrested
-disclosure still a misdemeanor
-presiding judge of grand jury may order indictment sealed until defendant arrested upon request
of the grand jury’s legal advisor
Embezzlement
SB 1439

Aggregation of offenses. Amends 21 O.S. § 1451; eff. July 1, 2012.

-series of offenses may be aggregated into one offense when they are the result of the
formulation of a plan or scheme or the setting up of a mechanism which, when put into
operation, results in the taking or diversion of money or property on a recurring basis
-when all acts result from a continuing course of conduct, they may be aggregated into one crime
-acts forming an integral part of the first taking which facilitates subsequent takings, or acts
taken in preparation of several takings which facilitate subsequent takings, are relevant to
determine the party’s intent to commit a continuing crime
Disaster Areas
SB 1811

Increased penalties for interference. Amends 21 O.S. § 1213; eff. Nov. 1, 2012.

-increases punishment for persons hampering work of rescue operations in disaster areas
-fine and jail increased to not more than $3,000 and/or 1 year
-previously $100 and 10 days
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Insurance
SB 1439
Fraudulent insolvency of insurance company, false claims and forfeiture. Amends
21 O.S. §§ 1639 and 1662; new laws codified at 36 O.S. §§ 364 and 365; eff. July 1, 2012.
-felony for any director who participated in fraudulent insolvency of an Oklahoma insurance
company
-punishable by up to 5 years and fine up to $50,000
-punishment for false or fraudulent claim increased from $1,000 fine to twice the amount of the
aggregated loss sum
-still a felony punishable by 3 years imprisonment
-any tool, implement or instrumentality used or possessed in connection with and insurancerelated crime or is fruit of insurance-related crime may be seized upon process issued by court of
competent jurisdiction
-seizure without process authorized if in accordance with any applicable law or rule, incident to
inspection under administrative inspection warrant, incident to search under a search warrant,
incident to lawful arrest, made pursuant to valid consent to search, the property has been the
subject of a prior judgment in favor of the state in a criminal proceeding, or in an injunction or
forfeiture proceeding under the act, or there are reasonable grounds to believe the property is
directly or indirectly dangerous to health or safety
-describes procedure for forfeiture process
Law Enforcement
HB 2433

Impersonating highway patrol officer. Amends 21 O.S. § 1533; eff. Nov. 1, 2012.

-imitating or using markings conveying impression or appearance that vehicle is OHP a
misdemeanor punishable by jail not exceeding 1 year and/or fine not exceeding $500
-exempts use of such vehicle for exhibitions, club activities, parades and other public interest
functions not used on public roads, streets and highways
SB 284 Airport trust officers. Amends 3 O.S. § 65.8; 74 O.S. § 360.16 through 360.18, 360.20;
eff. Nov. 1, 2012.
-permits airport officers holding commission from and employed by an airport trust to provide
law enforcement, pursuant to provisions of the Oklahoma Campus Security Act
SB 1734

Peace officers. Amends 63 O.S. § 2-501; eff. Nov. 1, 2012.

-extends authority of peace officers to conduct investigations and make and arrest of any person
the officer has probable cause to believe is involved in money laundering activities or human
trafficking activities
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Game and Fish
SB 1743

Silencers. Amends 29 O.S. § 5-201; eff. Nov. 1, 2012.

-redefines a “silencer” as a “suppressor”
-permitted by person hunting on property owned by person, or any guest or person hunting on
property with the permission of the owner
-use of silencer/suppressor when violating certain provisions prohibiting illegal hunting, in
addition to any other penalty, punishable by fine of $500 to $1,000 and/or jail not exceeding 1
year
-court may order hunting/fishing license revoked from 1 to 5 years
HB 2573
Trespass - affirmative defenses. Amends 29 O.S. § 5-202, new law codified at 29
O.S. § 5-202.1; eff. Nov. 1, 2012.
-prohibition against hunting on land of another without consent of owner, lessee or occupant
extending to hunting “or take by any means or method”
-removes exclusion of lands not occupied by a resident thereon, unless notice posted
-provides affirmative defense that accused had express or implied permission or legal authority
to be on the property
-if accused reasonably believed he or she was upon property for which they had permission to
be, affirmative defense if accused had on his/her person written permission from the surface
owner, surface lessee, hunting lessee, or lawful occupant to be on land while accused was upon
any adjoining property
-defense not available if accused previously pled guilty, nolo contendere, or been
convicted of any act of trespass or been found civilly liable of trespass, or accused, while
upon adjoining property, does not have on person written permission specified in
paragraph
st
-1 offense a misdemeanor punishable by fine of $500 to $1,500, and/or jail not exceeding 30
days
-2nd/subsequent offense misdemeanor punishable by fine of $1,500 to $2,500 and/or jail not less
than 6 months
HB 2198

Paddlefish. Amends 29 O.S. § 6-303.1; eff. Aug. 23rd, 2012.

-taking, possessing or transporting or acting as an accessory regarding paddlefish products with
current market value exceeding $5,000 a misdemeanor punishable by a fine from $5,000 to
$25,000 and/or jail not exceeding 1 year
-equipment used in violation of section may be seized
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Agriculture
HB 2188
2012.

Castor Bean Transportation. New law codified at 2 O.S. § 3-311; eff. April 2,

-prohibits transportation within state of castor beans in quantities exceeding 50 pounds
containing the toxin ricin
-misdemeanor punishable by fine not exceeding $500
HB 2715

Pesticide license violation. Amends 2 O.S. § 3-86; eff. Nov. 1, 2012.

-pesticide license violation to now include operation in a negligent manner causing a pesticide to
drift off-target
-violation a misdemeanor punishable by fine of $100 to $10,000, and/or jail 30 days to 1
year
Fines, Fees and Costs
SB 1875
Safari McDoulett Community Service Act. New law codified at 19 O.S. § 339.7;
eff. July 1, 2012.
-defines “community service program” as structured program for offenders sentenced to
community service to work in or on any government property and designed to save public funds
or improve community that has been approved by a majority vote of the board of county
commissioners of county
-in addition to any costs, penalties or fines imposed by district or municipal court, any person
convicted of, pleading guilty or nolo contendere to or agreeing to deferred judgment, or any child
at time of delinquent or deferred adjudication, shall be ordered to pay a community service
program assessment of from $25 to $250 for each felony or misdemeanor for which the person is
ordered to complete community service
-all funds collected to be forwarded monthly by court clerk to community service program
assessment revolving fund
Witnesses
SB 1505
2012.

Witness Protection Program. New law codified at 74 O.S. § 18p-10; eff. Nov. 1,

-Okla. Attorney General authorized to establish Oklahoma Witness Protection Program
-utilize funds from AG Evidence Fund or federal grants for program implementation
-available to witnesses who are actively aiding prosecution of dangerous perpetrators and are in
danger of bodily harm or death by participation
-funds used for support, including temporary living costs, moving expenses, rent, security
deposits, or other appropriate expenses of relocation or transition
-AG authorized to promulgate rules to implement program
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Jails and Prisons
HB 2499
Oklahoma Regional Jail District Act.
through 905.6; eff. Nov. 1, 2012.

New law codified at 19 O.S. §§ 905

-permits counties, by resolution of governing boards, to create regional jail districts for purpose
of planning, financing, construction, maintenance and operation of a jail located within district
boundaries
-district governed by a commission, composed of the sheriff and presiding county commissioner
from each county within district
-director appointed by the commission shall administer the regional jail
-permits each county within district to keep its own jail
HB 2364
1, 2012.

Disposition of electronic communication device. Amends 57 O.S. § 21, eff. Nov.

-permits disposition or sale of electronic communication device with no identifiable owner
seized as a result of violation of statute banning contraband
Medicaid Fraud
SB 1386
Expanded Attorney General authority. Amends 56 O.S. § 1003 through 1004; eff.
Nov. 1, 2012.
-referral from Oklahoma Health Care Authority no longer needed for A.G. to pursue case of
Medicaid fraud
-upon request, A.G. shall be granted access to records, including electronic data, held by HCA for
purpose of investigating whether any person or entity may have committed Medicaid fraud
Smoking
SB 1686

Airports. Amends 21 O.S. § 1247; 63 O.S. § 1-1523; eff. Nov. 1, 2012.

-permits commercial airport operators to prohibit smoking in areas open to or used by public
whether indoors or outdoors, provided outdoor area is within 175 feet from an entrance
-violation a misdemeanor, punishable by fine not less than $10 nor more than $100
Worker’s Compensation
SB 1246
Stay of workers comp. proceedings pending prosecution of fraud. Amends 85
O.S. § 410; eff. Nov. 1, 2012.
-applies to claimant in workers’ comp. case charged with workers’ comp. fraud
-any pending workers’ comp. proceeding shall be stayed after the preliminary hearing is
concluded and claimant is bound over and remain stayed until final disposition of the criminal
case
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Dentists
SB 1690

Assistance to A.G. in prosecution. Amends 59 O.S. § 328.49, eff. Nov. 1, 2012.

-at request of the Dental Board, a D.A. or A.G., attorneys employed or contracted by the Board
may assist the DA or AG in prosecuting charges under the State Dental Act or any violation of
law relating to or arising from an investigation conducted by the Board upon approval of the
Board or executive director
Pet Breeders
HB 2921
Commercial Pet Breeders Act of 2012. New law codified at 4 O.S. §§ 30.2
through 30.16; eff. July 1, 2012
-creates statutory scheme regulating pet breeding
-violations of various provisions of Act a misdemeanor punishable by fines ranging from $500 to
$1,000
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COURTHOUSE VICTORIES
Nothing is as exciting as hearing the words “not guilty,” “demurrer sustained,” or “motion to suppress
granted.” This section is dedicated to the hard work and effort of the criminal defense bar and gives special
recognition to those who have heard those fantastic words in the courtroom or have otherwise seen victory. In
addition to congratulating our members on their recent victories, we offer this section to provide assistance to our
membership seeking advice from colleagues who have recently faced similar issues and cases. – Ed.

NOT GUILTY VERDICTS
Attorney(s)

Client Charge(s)

County

Drew Lagow ................................... ..............Shooting w/ Intent to Kill ................................................................ Tulsa
Jarrod Stevenson ............................. ..............Lewd Molestation.............................................................................. Kay
Matt Tarvin / Lauren Chandler ....... ..............A&B w/ Dangerous Weapon ........................................................... Tulsa
Michael Parks ................................. ..............Lewd Acts / Indecent Proposal ...................................................Pittsburg
Lora Smart ...................................... ..............Lew Molestation.............................................................................. Tulsa
Everett Bennett ............................... ..............A&B w/ Dangerous Weapon ........................................................... Tulsa
Robert Johnson ............................... ..............Trafficking ....................................................................................... Tulsa
Warren Gotcher / Merle Gile .......... ..............Conspiracy / Mail Fraud .............................................................. WDOK
William Widell................................ ..............Poss. Firearm / Poss. CDS ............................................................ NDOK
Matt Orendorff ................................ ..............Rape ......................................................................................... Sequoyah
Beverly Atteberry ........................... ..............Robbery ........................................................................................... Tulsa
Darrell Bolton ................................. ..............Robbery ........................................................................................... Tulsa
Gregg Graves .................................. ..............Robbery ........................................................................................... Tulsa
David Ogle / Derek Chance ............ ..............Corruption ................................................................................... WDOK
Drew Neville .................................. ..............Corruption ................................................................................... WDOK
Lora Smart / Brian Rayl .................. ..............Murder I .......................................................................................... Tulsa
Lee Turner ...................................... ..............Burglary I / Sexual Battery................................................................ Kay
Jacqui Ford / David McKenzie ....... ..............Murder I .................................................................................. Oklahoma
David Henneke ............................... ..............Sexual Battery .............................................................................Garfield
Craig Hoehns .................................. ..............Lewd Molestation........................................................................... Logan
Jarrod Stevenson ............................. ..............Indecent Exposure ............................................................................. Kay
Lauren Chandler / Gregg Graves .... ..............Murder I .......................................................................................... Tulsa
Cheryl Ramsey / James Murray ...... ..............Lewd Molestation........................................................................... Logan
Mark Myles .................................... ..............Child Abuse by Injury ................................................................ Pontotoc
Matt Sears / Beau Phillips............... ..............Assault ..................................................................................... Oklahoma
Sherry Boyce .................................. ..............Child Pornography ......................................................................... Payne
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NOT GUILTY VERDICTS
Attorney(s)

Client Charge(s)

County

Angela Bonilla ................................ ..............A&B w/ Dangerous Weapon ........................................................... Tulsa
Jeff Archer / Jim Kee ...................... ..............Sexual Misconduct / Kidnapping ...............................................Stephens
Irvin Box ......................................... ..............A&B w/ Deadly Weapon ............................................................... Garvin
Dustin Phillips ................................ ..............Conspiracy to Defraud the State .............................................. Oklahoma
Craig Hoehns .................................. ..............Conspiracy to Defraud the State / Forgery .............................. Oklahoma
Beau Phillips / Kyle Wackenheim .. ..............Murder I .................................................................................. Oklahoma
Fred Shaeffer .................................. ..............DUI Great Bodily Injury / Leaving the Scene .......................... Cleveland
Andrew Meloy ................................ ..............Poss. Contraband in Penal Institution........................................... Ottawa
Matt Sears / Mark McCormick ....... ..............Rape I ...................................................................................... Oklahoma
Jarrod Stevenson/Rod Ramsey ....... ..............Manufacturing CDS ....................................................................... Osage
Jarrod Stevenson ............................. ..............Rape by Instrumentation ................................................................... Kay
Jarrod Stevenson ............................. ..............Rape I ................................................................................................ Kay
Scott Loftis ..................................... ..............Rape I ................................................................................................ Kay
Cheryl Ramsey ............................... ..............Rape I ................................................................................................ Kay
David McKenzie / Emilie Kirkpatrick ...........Poss. Contraband in Penal Institution...................................... Oklahoma
Tommy Adler .................................. ..............Public Intoxication .................................................... Edmond Municipal
Charles Douglas .............................. ..............Lewd Molestation..................................................................... Cleveland
David McKenzie / John Cannon ..... ..............Robbery w/ Dangerous Weapon .............................................. Oklahoma
Zachary Young ................................ ..............Breaking and Entering w/ Unlawful Intent ..................................... Tulsa
Gregg Graves .................................. ..............Poss. Firearm AFCF ........................................................................ Tulsa
Raven Sealy / Keegan Harroz / Jim Hughes ..Robbery I................................................................................. Oklahoma
Scott Goode .................................... ..............Assault ............................................................................................. Tulsa
Joe Norwood ................................... ..............DUI ................................................................................................. Tulsa
Don Baker ....................................... ..............Murder I .................................................................................... Cherokee
Rob Henson / Jill Webb .................. ..............Forcible Oral Sodomy / Lewd Molestation ..................................... Tulsa
Kent Bridge .................................... ..............Murder I .................................................................................. Oklahoma
William Campbell ........................... ..............Possession of Eagle Feathers....................................................... WDOK
Rick Stout ....................................... ..............Assisting in Escape ..................................................................... WDOK
Stephen Jones/Nicole Babbitt/Lou Petriello ..Conspiracy to Distribute CDS / Conspiracy to Misbrand ........... WDOK
Thomas Mortensen ......................... ..............DUI ................................................................................................. Tulsa
Dee Graves ..................................... ..............Lewd Molestation....................................................................... Pontotoc
Andrew Meloy / Daniel Giraldi ...... ..............Assault ......................................................................................................
David Ogle / Derek Chance ............ ..............Rape I ...................................................................................... Oklahoma
Steve Vincent .................................. ..............Poss. Firearm AFCF ........................................................................ Tulsa
April Seibert ................................... ..............Burglary I ........................................................................................ Tulsa

92

COURTHOUSE VICTORIES
NOT GUILTY VERDICTS
Attorney(s)

Client Charge(s)

County

Clark Brewster / Corbin Brewster .. ..............Murder I .......................................................................................... Tulsa
Mark McCormick / Emilie Kirkpatrick .........Robbery ................................................................................... Oklahoma
Genie Bauman ................................ ..............Burglary II ............................................................................... Oklahoma
Kent Bridge / Ray Denecke ............ ............................................................................................................... Oklahoma
Mozella Irwin-Smith....................... ..............Assault ............................................................................................ Payne
Jarrod Stevenson ............................. ..............Indecent Exposure .......................................................................... Noble
Lauren Chandler / Gregg Graves .... ..............Shooting w/ Intent to Kill / Burglary I ........................................... Tulsa
Sharon Holmes ............................... ..............Shooting w/ Intent to Kill / Burglary I ............................................ Tulsa
Chris Jones...................................... ..............Rape II ......................................................................................................
Gina Walker / Matt Sears ................ ..............Murder ..................................................................................... Oklahoma
Bliss Baker Lowe............................ ..............Domestic Abuse / Threatening an Act of Violence .......................... Tulsa
Craig Hoehns .................................. ..............Extortion......................................................................................... Grady
Thomas Mortensen ......................... ..............Shooting with Intent to Kill ............................................................. Tulsa
Jim Huber ....................................... ..............Murder / Arson ................................................................................ Tulsa
Tom Salisbury ................................. ..............A&B upon Police Officer .................................................................. Kay
Thomas Mortensen ......................... ..............A&B upon Police Officer / Obstruction .......................................... Tulsa
Karen Byars .................................... .......................................................................................................... Pottawatomie
Larry Monard .................................. ..............Manslaughter ................................................................................. Garvin
Tony Coleman / Jeff Trevillion ....... ..............Rape II .........................................................................................Garfield
Velia Lopez ..................................... ..............Domestic Abuse .............................................................................. Tulsa
William Widell................................ ..............Lewd Molestation............................................................................ Tulsa
Charles Douglas .............................. ..............Lewd Molestation..................................................................... Cleveland
Jason Edge ...................................... ..............Following Too Closely .............................................................................
Bill Robertson ................................. ..............Assault with a Dangerous Weapon ............................................ Okfuskee
Rob Henson .................................... ..............Burglary I ........................................................................................ Tulsa
Glen Graham .................................. ..............Domestic Violence .......................................................................... Tulsa
Travis Crocker ................................ ..............Possession CDS (marijuana) ....................................................................
Scott Adams / Ed Blau .................... ..............Child Sexual Abuse ................................................................... Beckham
Dustin Phillips / Adam Banner ....... ..............Possession Child Pornography ................................................ Comanche
Cheryl Ramsey ............................... ..............Murder I ......................................................................................... Noble
David McKenzie / Emilie Kirkpatrick ...........A&B w/ Deadly Weapon ......................................................... Oklahoma
Jason Edge ...................................... ..............Public Intoxication ...................................................................................
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OTHER VICTORIES
Stephen Lee / Mark Cagle .............. Received a verdict of Manslaughter II for their client charged with Murder I
Jerry Colclazier ............................... Won an appeal on sufficiency of evidence
Fred Shaeffer .................................. Won a suppression motion in Cleveland County which survived State appeal
Jason Edge ...................................... Won two suppression motions resulting in dismissals
S. Gail Gunning .............................. Won an appeal involving the jurisdictional time limits on deferred sentences
Brecken Wagner .............................. Received a dismissal for his previously convicted client following a reversal
from the Court of Criminal Appeals
Kevin J. Finlay................................ Obtained a demurrer on ex post facto principles which survived State appeal
Cassandra Williams ........................ Obtained a demurrer on lack of federal officer jurisdiction in Oklahoma County
Sarah Kennedy................................ Won a suppression motion involving an invalid telephonic warrant
Paul Clark ....................................... Won an appeal due to the district court taking judicial notice of evidence
presented in a previous jury trial during an acceleration hearing
Kent Bridge .................................... Obtained a demurrer in a possession of firearm after former conviction case
Andrea Miller / Carolyn Merritt ..... Received relief from the U.S. Supreme Court which directed review of a
sentence in light of the recent Lafler and Frye cases
Newell Wright ................................ Won a suppression motion based off of violations of the Vienna Convention
Keith Nedwick ................................ Won three appeals affirming sanctions against the State for discovery violations
Eric Edwards .................................. Won a suppression and dismissal for his client charged with indecent exposure
Taos Smith ...................................... Obtained won a demurrer on the charge of domestic by strangulation at prelim
Scott Loftis ..................................... Obtained a demurrer for his client during an insurance fraud jury trial
John Hunsucker .............................. Won a suppression motion and dismissal for his client charged with DUI
Sonja Porter .................................... Obtained a demurrer for her client charged with Possession with Intent
Peter Scimeca ................................. Obtained a demurrer at preliminary hearing in Pottawatomie County
Jeff Contreras .................................. Obtained a dismissal for his client charged with assault in Pittsburg County
Andreas Pitsiri ................................ Won a reversal due to inadequate record on waiver of jury trial
Lee Berlin / Terry Hull ................... Won a suppression on suggestive identification and obtained a dismissal
Shawn Jefferson .............................. Obtained a dismissal for his client charged with Robbery
Chad Moody ................................... Obtained a dismissal for his client charged with possession of CDS with intent
Rob Nigh ........................................ Obtained a dismissal for his client charged with Murder I in Muskogee County
Doug Parr........................................ Successfully argued the 2011 DUI amendments would violate ex post facto if
applied to deferred sentences received prior to November 1, 2011
Jill Webb / John Dunn ..................... Won an issue involving subpoenas at the district court and on appeal
Wayna Tyner ................................... Won a reversal for her client on Confrontation Clause grounds
D. Michael Haggerty, II .................. Won a demurrer for his client on Miranda violation and mere proximity
Jacqui Ford ..................................... Won a dismissal for two clients charged with rape
Mark Kane ...................................... Received a dismissal for his client charged with murder after a hung jury
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OTHER VICTORIES
Bill James ....................................... Won a suppression motion in Cleveland County which survived State appeal
Mack Martin ................................... Convinced a jury his client was not competent to be prosecuted for Murder I
Chad Moody ................................... Received a dismissal for his client for cultivation and possession of CDS
Taos Smith ...................................... Won a suppression motion in Cleveland County
Cindy Viol....................................... Received a demurrer for her client charged with enabling child sexual abuse
Rob Henson .................................... Obtained demurrers in two separate embezzlement cases for his clients
Rob Henson .................................... Obtained a demurrer for his client charged with A&B with a deadly weapon
Cindy Viol....................................... Obtained a dismissal on three counts of lewd molestation for her client
Stephen Jones ................................. Obtained a dismissal for his client charged with perjury

If your name has been omitted, it is a result of my oversight, not the level of your
accomplishment. Please contact me at craig.hoehns@hoehnslaw.com and we will give
you recognition in the next issue of “The Gauntlet.”
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