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ATT E N T I O N
A college kid comes into your office and tells
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Campus police.
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SALVIA,
BONSAI-18 PLANT FOOD,
15 BOTTLES OF ROBITUSSIN COUGH SYRUP
AND
KHAT!
“

Am I in trouble” he/she asks****?
****( 3 are scheduled)

Unless you attend the OCLDA seminar:

“Designer Drugs and ‘the new drug dealer'
on the Internet”
You won’t be able to answer his/her questions!
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THE PRESIDENT’S PAGE
by
Tim Laughlin
President, Oklahoma Criminal Defense Lawyers Association
Dear Members:
Welcome to the Summer 2011 edition of the Gauntlet. I hope you find this
edition useful.
The OCDLA is committed to fostering a community in which criminal
defense lawyers can exchange ideas, share our experiences and develop our
advocacy skills. Since the OCDLA was founded twenty-five years ago, many
dedicated men and women have volunteered their time and energy to pursuing
these goals. As this year’s OCDLA President, I hope to build on the
accomplishments of the outstanding criminal defense lawyers who have, through
years of dedicated service, built the OCDLA into an invaluable resource for
Oklahoma’s criminal defense lawyers.
On behalf of the OCDLA, I thank all of you who took time out of your
personal lives to contribute to this edition on the Gauntlet. I also thank Jim
Hankins, Mike Wilds and Barry Derryberry for their years of service to the
Gauntlet.
Jim recently handed his responsibilities as Director of Publications over to
Craig Hoehns. Mark Hoover, Ray Denecke and Shena Burgess have generously
taken on additional responsibilities and were instrumental in getting the Gauntlet
back on a publishing schedule. I also thank our contributors for taking the time to
share valuable information and insights with the OCDLA membership.
The Gauntlet is but one way in which the members of this great
organization share useful information with one another. The OCDLA continues to
publish “Hotsheets” throughout the year in an effort to keep OCDLA members
apprised of recent developments in criminal law. If you have an idea for a
“Hotsheet” please let us know.

4

THE PRESIDENT'S PAGE

The OCDLA Listserv continues to provide an online community in which
criminal defense lawyers of all levels of experience share insights, research and
legal analysis. The Listserv exchanges address issues ranging from simple
procedure to complex legal analysis. I am impressed daily by the useful, inspiring
and often times humorous exchanges on the Listserv.
The OCDLA remains committed to providing high-quality continuing legal
education. The OCDLA recently presented a Criminal Law Basics 2011 in which
some of Oklahoma’s brightest criminal defense lawyers provided hundreds of
pages of valuable material and nine hours of Oklahoma Bar Association approved
CLE.
Also, the 2011 Patrick A. Williams Criminal Defense Institute will take
place on June 23 and 24. The scheduled topics and slate of national and state
speakers is excellent. You can find information about the Patrick A. Williams
Criminal Defense Institute including an overview of the program, the schedule of
events, hotel and registration links at www.ocdlaoklahoma.com.
When you visit our web page you will notice that www.ocdlaoklahoma.com
is being consistently maintained and improved. Brandon Pointer continues to
update our website information and features. As a result the public and members
only portions of the website are more user friendly and full of useful content than
ever.
I sincerely hope that the OCDLA leadership, volunteers and I are meeting
your expectations. If not, please let us know. Your advice and criticism will help
us know how to serve you better.
Thank you for your continued support of the OCDLA.

Tim Laughlin
OCDLA President
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THE EDITOR’S PAGE
by
Craig M. Hoehns
Editor-in-Chief
In the coming year, “The Gauntlet” will be getting a make-over. Don’t
worry though, “The Gauntlet” will keep the same desirable attributes as it has
always provided. However, you will notice new sections in the journal’s coming
issues. These will include: (1) 10 Cases You Should Know – A section covering
the most important cases on a specific criminal law topic; (2) Practice Tips – A
section focused on how to handle specific legal issues in your practice; (3) Trial
Tips – A section devoted to recently successful defense trial tactics; (4) Appellate
Wisdom – A section providing guidance on record preservation and other appellate
issues; (5) Courthouse Victories – A section acknowledging recent victories in the
criminal defense bar; and (6) Lex succurrit ignoranti – The real-life legal comedy
section.
As “The Gauntlet” seeks to provide top-notch articles and materials to the
OCDLA membership, a symbiotic relationship must continue to develop with our
members. We ask you to provide the journal with your assistance in the form of
articles, motions, etc., so that we can provide you the best of the same from
throughout Oklahoma.
I thank the associate editors of “The Gauntlet” and our contributors for their
work in this issue. I further wish to give a special thanks to Jim Hankins and Mike
Wilds for their assistance and guidance on my first issue of this journal as editorin-chief.

Craig M. Hoehns
Editor-in-Chief
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The Oklahoma Criminal Defense Lawyers Association
Presents

The 2011

Patrick A. Williams
Criminal Defense
Institute

June 23 - 24, 2011
NCED Conference Center & Hotel,
Norman, Oklahoma
Registration Fees

-OIDS Contractors
-OCDLA Members

-Non Member/Non OIDS
-Registration after June 14th

$150.00
$150.00

$200.00
$175.00
$225.00

OCDLA/OIDS
Non OCDLA/OIDS

MCLE Credit
• OK - 12 Hours, includes 6 hours of Mandated Juvenile Law training and 1 hour ethics
• TX - 11 Hours, includes 1 hour ethics

FOR MORE INFO:
Email: bdp@for-the-defense.com or call the OCDLA: 405-212-5024

Visit www.OCDLAOKLAHOMA.com to register or mail this ad with payment
to: OCDLA, PO BOX 2272, OKC, OK 73101
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PRACTICE TIPS:
SO YOUR DUI OR TRAFFIC CLIENT HAS A CDL?
LOOK OUT, THE GUVMENT’S HERE TO TAKE IT.
By Stephen G. Fabian, Jr.
Years ago, the federal government decided it wanted to have control over the states.
They promulgated rules and regulations and linked federal funding for highways to each state’s
compliance with their desires. This began with the 55 mph speed limit fiasco many years ago.
Once the federal government learned that the states would roll over, it opened the door for wide
spread intervention into each state's statutory and regulatory schemes.
Thirty years ago or so hence, the United States Department of Transportation (DOT),
National Highway Traffic and Safety Administration (NHTSA) and Federal Motor Carrier Safety
Administration (FMCSA) decided to increase federal oversight of CDL holders.
Unfortunately, as a result, we now have perfectly conscientious, careful and safe
commercial drivers that are losing their jobs because of violations that now appear on their
Driving Record. These include violations for speeding between 1 and 10 over the limit, a
violation that is not even reported on Non-CDL Holders. Insurance companies see this on the
MVR (motor vehicle record), and what is the insurance company for the trucker to do but
demand that these dangerous drivers be eliminated from the policies of the trucking companies
who employ them. A terrible liability concern.
Cynicism aside, We have a CDL Problem.
What about the commercial truck driver that is out on a date with the wife, has two (2)
beers and gets stopped? The officer, upon smelling the “odor of alcohol,” arrests the individual.
The driver refuses the test because many of the lawyers in states outside of Oklahoma counsel
drivers to never take a test. Now the driver has been charged, and short of going to trial and
risking the possibility of conviction and jail, is forced to enter into a “Deferred Judgment and
Sentence”. Concurrently, the DPS (Department of Public Safety) here in Oklahoma has received
an “Officer's Affidavit and Notice of Revocation” from the refusal to take a chemical test.
This person will in all probability be disqualified as a CDL holder. Even if the driver
challenges and prevails at the DPS Implied Consent Hearing or Appeal, he is going to be
disqualified if he takes a Deferred Judgment and Sentence, which in Oklahoma is not a
conviction, UNLESS YOU ARE A CDL HOLDER. This “Non-Conviction” will appear on his
MVR. His personal insurance carrier insuring his personal automobiles will now either cancel
his insurance or apply a much higher rate as a result of this “Non-Conviction” record. However,
if he was only the holder of a Class D driver's license, the insurance carrier is none the wiser, and
his rates and insurance stay the same.
This seems somewhat unfair to this poor fellow who consumed alcohol (not necessarily
Under the Influence of Alcohol) and, unfortunately, was stopped.
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For years, we lawyers have been able to avoid these pitfalls by use of the Deferred J & S,
to protect the client that has his first encounter with the Law. Now we have to very carefully
grovel to the Prosecutor and convince them to handle these CDL DUI cases in a way that will not
end up as a reportable “Non-Conviction/Conviction.”
For those of us that do nothing but handle these types of cases, it has become something
that we deal with on a daily basis. We understand the downstream effect of a “Deferred J&S Non-Conviction/CDL Conviction” and are able to anticipate the potential problems for the
Client. The lawyers and their clients that are most at risk are the ones that only handle DUI’s on
occasion or try to help a friend save some money by handling the case. I realize that most
lawyers don’t have the time to keep up to speed with all of these issues, however, they are
significant issues of which you need to be aware.
The problem usually raises its ugly head several months after the case is resolved, and the
client walks back into the office complaining that he has now lost his CDL for a year and has lost
his job (by the way truck driving is the only thing he has done for the past 25 years and is not
qualified to do any job but driving truck). He complains he cannot make the payment on his
$180,000 truck, he is about to go bankrupt, his house will undoubtedly be lost in foreclosure and
his wife will be divorcing him. An absolutely untenable situation, unless he was trying to get rid
of his spouse. The only silver lining is the child support guidelines will require less now that he
is only able to earn “minimum wage.”
All kidding aside, this is some bad juju for the client.
The first question is whether you could have done anything to avoid this situation.
Maybe not. All of the “DUI Gurus” as we have been referred to, have situations where these
things occur to our clients, and we are powerless to avoid these consequences. It is sad, but
unfortunately, is the fact of life for some clients.
Recently, we did a DUI Seminar in Tulsa and Oklahoma City in which this precise
problem was confronted. As I have presented this issue before, I was chosen to give the section
on CDL problems. I realize not every lawyer that handles DUI cases was there for the
experience. OCDLA thought this issue was important enough to include this article about the
CDL problem for the “masses” receiving the Gauntlet, in hopes of getting the word out on the
best ways to confront this issue. If anticipated, there are things that can be done to mitigate the
problem, and the suggested approach is as follows:

PROBLEM ANALYSIS
1 - Was Client arrested for DUI?
2 - Does the client have a CDL? If so, then begin anticipating the potential catastrophe.
Ask: What must happen to protect the client from the problem?
3 - Keep the client from taking a “conviction”. He cannot do a Deferred J&S. He cannot pay a
fine, or costs. He cannot plead “nolo contendere.” This doesn’t leave many options.
4 - Then Win the Implied consent case at DPS.
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THE BEST SOLUTION
Convince the Prosecutor not to file the Charge and do a Deferred Prosecution. This way,
the case never gets to the Court Clerk, and therefore never gets to DPS. This solution, while the
best solution, is difficult because the DA’s are reluctant to agree. If you have a compassionate
DA, who is willing, they will prepare a contract between the Client and the prosecutor's office,
setting out the same conditions that the Client would have had to comply with had the matter
gone through the Court. Usually, a monetary contribution to the DA’s fund takes the place of the
Fines and Court Costs. The client is supervised by the DA’s office and upon successful
completion of the so-called Probation, the DA agrees in the contract not to file the case. Client is
home free. If the client is not successful, the DA has the option to file the case and the client
waives his or her rights to a speedy trial.
If the Charge has been filed, the DA can dismiss the case and proceed to do a Deferred
Prosecution. Watch this, as the Court Clerk will want their costs. If client pays any costs, then
it is reported to DPS as a “conviction.” It must be dismissal without costs. We all know that the
money generated for the Court Clerk and the Court Fund is important to them in this time of
economic difficulty, and they are watching the pennies.

ALTERNATIVE SOLUTIONS
If the Prosecutor refuses to do the Dismissal, but is willing to amend the Charge to
Impaired Driving, it may work. Hence, the Alternate Solution.
Amend the Charge to Impaired Driving and do a Deferred J&S to the Amended Charge of
Impaired Driving. A deferred sentence for Impaired Driving is not an offense which results in
Disqualification of the CDL. Title 47 O.S. § 6-205.2. As a Deferred, it is not a conviction and is
not actionable by DPS for any purpose under Title 47 § 6-205.1. It should not be reported to
DPS by the Clerk, and even if it is, the Deferred plea to an Impaired Driving Charge, doesn’t
cause a revocation of the Regular DL under 47 O.S. § 761.
Amending the charge can be dangerous, as the Feds and DPS’s concern for “Masking”,
i.e., hiding the original charge, will raise its ugly head and they will still consider it a conviction
for the Original Charge. The Court Clerk has the responsibility (according to DPS) to report the
original charge and not the amended charge. Our research has led us to believe that an
amendment can be done in a way as to avoid the issue of “Masking.” Our conclusion is based
upon the Federal Rules and determinations that have been made by the Federal Motor Carriers
Policies and Procedures found at 49 CFR 384.226 Prohibition on masking convictions. It is to
have the DA dismiss the DUI and refile as an Impaired Driving Charge. Some DA’s revolt when
asked to do this as it requires work and effort. A reasonable complaint, as no one likes to have to
do extra work, especially for the loathsome “Drunk Driver.”
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There is wording in some of the Responses prepared by the Feds, that indicates that if the
Amendment is done before any plea, and the Plea is done to the new Charge (Impaired Driving
in this case) that it does not get reported to DPS as a DUI. But as Impaired Driving, and since it
is a Deferred, it should not get reported at all. One must work closely with the Court Clerk to
make sure this gets reported properly as an Impaired Driving and not a DUI. Remember, DPS
has been pushing them to make the report as the original DUI charge.
The following are excerpt “Situations” from the FMCSA’s response to questions posed to
them by the State of Missouri. My commentary is included after the situation. I do not believe
Oklahoma DPS has made any similar requests for clarification.
Situation #4: CDL holder is issued a traffic citation for "Excessive Speed" in private vehicle
(speeding 75 mph in 60 mph zone). After original charge is filed with court, prosecutor amends
original charge to "Speeding 65 mph in a 60 mph zone." Final conviction is for Speeding 65
mph in a 60 mph zone.
1.
Response) FMCSA: This practice is not in violation of 49 §CFR 384.226 because the
violation was reduced before a judgment of guilt was pronounced. Before we can apply
the conditions in 49 §CFR 384.226 to determine whether masking has taken place, there
has to be a judgment of guilt (conviction) for a violation. The masking provision in 49
CFR §384.226 do not prevent plea bargaining from taking place.
In regard to presenting this in a way that you can avoid the Masking issue, we believe
that it is extraordinarily important to have a paper trail showing that the Amendment was handled
in this manner. What we have done, if the charge is going to be amended rather than dismissed
and refiled, is to prepare a Journal Entry to be signed by the DA and the Judge setting out that the
Amendment was done prior to the entry of a plea or a finding of guilt.

FOR EXAMPLE AND FOR YOUR USE:
NOW, on this _____ day of ________, 2011, this matter
comes on to be heard regarding the Disposition of the Charge of
Driving under the Influence Title 47 O.S. § 11-902 (A) (2). Upon
consideration of the facts in this case, The Office of the District
Attorney, moves the Court to Amend the Charge of Driving Under
the Influence Title 47 O.S. § 11-902 (A) (2) to Charge the Defendant
with the Crime of Impaired Driving 47 O.S. § 761 (A). This
Amendment is done prior to the entry of any plea. And it is only
after this amendment will any plea to the Charge be considered by
the Court.
THEREFORE, IT IS ORDERED, ADJUDGED AND
DECREED that the Charge of Driving under the Influence Title 47
O.S. § 11-902 (A) (2) is amended to the Charge of Impaired Driving
47 O.S. § 761 (A).
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For the Situation in which the sentence has already been entered into, it would seem that
all is lost, but one might be able to escape the Masking problem according to the following
FMCSA response to Missouri:
Situation #6: CMV operator is issued a traffic citation for "Operating a CMV while
Suspended/Revoked/Withdrawn." Prosecutor files charges for "Operating CMV
while license suspended/revoked/withdrawn". Final conviction is for "Operating
CMV while license suspended/revoked/withdrawn. Later, court allows attorney for
CMV operator to withdraw original plea and conviction and after new court
hearing, court ultimately enters a conviction for "Improper CDL
Class/Endorsement".
2.
Response) FMCSA: This is not in violation of 49 CFR §384.226 because
the court vacated (withdrew) the original conviction or adjudication of guilt.
By granting the attorney’s request to vacate (withdraw) the original plea and
conviction, the court has nullified the conviction. The definition of
“conviction” in 49 CFR §383.5 defines a conviction to mean “an unvacated
adjudication of guilty.
THE REMAINING FLY IN THE OINTMENT
The implied consent revocation arising out of the refusal to submit to a Chemical Test
can also result in a Disqualification of the Client's CDL. It is therefore imperative that one
prevail in the Implied Consent Hearing or on Appeal from that Hearing to the District Court
pursuant to Title 47 O.S. Sec. 6-211.
A Modification of the Revocation with an interlock is not an option, because the
Modification only allows a person to operate a Class D Motor vehicle. If the Client cannot
operate a Class A, B, or C Commercial Vehicle, he again loses his employment, and all of the
unpleasant consequences noted above.
When in doubt or if you have a question, don’t hesitate to call for help or clarification.
Mike O’Brien, Sonja Porter (DUI Diva), Alan Woodland and me are always happy to offer
assistance and information.

Fabian & Associates, Inc.
228 Robert S. Kerr
Oklahoma City, OK 73102
405-232-4384
www.fabian4dui.com
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TRIAL TACTICS:

THE
“WHO STOLE THE COOKIE FROM THE COOKIE JAR?”
DEFENSE
By Jarrod Stevenson1
This brief explanation of my theme in one of my recent victories probably
will not be helpful to most of you because I know that no one else has to deal with
shoddy, incomplete and practically non-existent investigations by your local police
departments like I have to deal with in Kay County. (insert roaring laughter here)
However, I was asked to share and share I will.
As background, my client was charged with Grand Larceny of an Ipaq
hand-held computer used to make room keys at the hotel where he worked. The
owner asked my client to move the items from the office into a storage room. The
evidence showed that my client entered the storage room on Saturday night to
move the items. Further, my client was allegedly the only person to access the
storage room during that weekend.
A month later, the owner needed the Ipaq in order to fix a room door which
was not working. When she went to the storage room, the Ipaq was missing. The
owner called my client who told her that he left it next to the bed. The owner filed
a police report after contacting my client.
While taking the report, my client’s wife arrives at the police station to file
a Victim Protective Order. Knowing who she was, the officer asks her if she knew
anything about the Ipaq. She told him that she might know where it was and
agreed to help him find it. Thirty minutes later, she returned with my client’s
cousin and the Ipaq. The cousin, a previously convicted thief, claimed that my
client gave him the Ipaq to give to another friend to unlock it. The other friend
was known for his ability to reprogram electronics and destroy all proof of
ownership from stolen electronics and was also a friend of my client. This is
where the investigation stopped.
1 Jarrod Stevenson is in private practice and currently serves Kay County as an OIDS non-capital
contractor. He can be contacted at jarrod@jhstevensonlaw.com or at (405) 236-5100.
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The evidence at trial proved that the door to the storage room was left open
on a daily basis and that the cousin would visit my client and other workers late at
night at the hotel. Further, other workers would bring their children to work with
them and allow them to play in the storage room. It simply made no sense why
the police officer would not attempt to corroborate the cousin’s statement rather
than simply taking his word that he was not the culprit.
I started to lay the groundwork for our theme in voir dire asking the jurors
what types of things they would expect to find when determining who took a
cookie from the cookie jar with their own children. None of them said that they
would automatically believe what the first person told them without looking into
other possibilities.
Then in opening statements, I told the jury that all this case boils down to is
the oldest game they had played as a child: “Who Stole the Cookie from the
Cookie Jar?” I even sang a little bit of the song to exhibit the stupidity of the case
being presented. But I emphasized that instead of moving on to the next
individual like you do in the game, the police officer simply stopped his
investigation once the first accusation was made against my client. I asked the
jury to use the same logic that they would apply to punishing their children as they
would to sending my client to prison and not let the State get away with only
playing the game with one suspect.
When I received the jury questionnaires back following the acquittal, the
foreman of the jury wrote “we all thought that your client was probably guilty but
the cops didn’t prove it beyond a reasonable doubt. Someone else must have stole
that cookie.”
In closing, give the jury something that they can relate to as your theme and
they will take it with them all the way through your acquittal. Don’t let the State
or the cops get away with not doing a complete investigation. Call them on it
every time. Tell the jury about how nice it would have been to hear evidence from
the other possible suspects. Tell them that the State could have presented evidence
excluding the other people and actually proving that your client was the person
who stole the cookie . . . but until then the game must continue on or we may
never know who stole the cookie from the cookie jar.
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THE RIGHT TO CONFRONTATION LIVES AT PRELIMINARY HEARING
by

D. Michael Haggerty, II1
As the old saying goes, it is an ill wind that blows no one any good. Such is the case with
the Court of Criminal Appeals’ decision in Randolph v. State, 2010 OK CR 2, 231 P.3d 672. That
decision represented a crushing defeat for the defendant and the attorneys involved, since it
affirmed a sentence of life without parole for Trafficking. However, the language and
principles recognized in Randolph can have far-reaching effects to the benefit of other
criminal defendants, who now unquestionably have the constitutional right to confront
witnesses at the preliminary hearing.
THE RIGHT OF CONFRONTATION
The right of confrontation is critically important to criminal procedure. With the decision
in Crawford v. Washington, 541 U.S. 36 (2004), the extent and protections of the right of
confrontation once again became a matter of active discussion. In Crawford, the Supreme Court
strictly enforced the Sixth Amendment’s guarantee of confrontation for testimonial hearsay,
rejected the more relaxed (and malleable) standard for admissibility from Ohio v. Roberts, 448
U.S. 56 (1980), and held that testimonial hearsay was inadmissible unless the declarant was
unavailable to testify and the defendant previously had an opportunity to cross-examine him.
Crawford at 68.2 Thus, the playing field shifted from examination of the “reliability” factors
from Roberts to evaluating evidence to determine whether it is testimonial as that term was
defined by Crawford. In Melendez-Diaz v. Massachusetts, 557 U.S. _____, 129 S.Ct. 2527
(2009), the Court expanded on its holding in Crawford, holding that reports from state-run
investigative laboratories were testimonial hearsay, and thus subject to Crawford’s strict analysis.
Id. at 2532.
CONFRONTATION AT PRELIMINARY HEARING
A. Removal of the Right at Preliminary Hearing?
This critical right was cast into question at preliminary hearing by the decision in State v.
Tinkler, 1991 OK CR 73, 815 P.2d 190, overruled on other grounds State v. Johnson, 1992 OK
CR 72, 877 P.2d 1136. In Tinkler, the State had offered a lab report at preliminary hearing
pursuant to 22 O.S. § 751 without calling the chemist who prepared the report.3 The defendant
objected based on confrontation, and the trial court sustained the objection, holding § 751 was
1
D. Michael Haggerty, II, received his Juris Doctorate from the University of Oklahoma in 1996. He is in private practice in Durant,
Oklahoma, handling civil and criminal cases. He currently serves Bryan County as the OIDS non-capital contractor and is a member of the Board
of Directors of the Oklahoma Criminal Defense Lawyers Association. He can be contacted at dmhaggerty2@sbcglobal.net or at (580) 920-9060.
2 Note that for non-testimonial hearsay, the Court of Criminal Appeals still applies the Roberts test for admissibility. See Miller v. State, 2004
OK CR 29, ¶ 27, 98 P.3d 738 (applying Roberts standard to non-testimonial hearsay after Crawford).
3 That statute, as it existed in 1991 (and as it exists now), permits admission of a lab report into evidence at preliminary hearing if it is given to
the defendant five days before the hearing. 22 O.S. § 751(A).
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unconstitutional because it denied the defendant his right to confront witnesses at preliminary
hearing. A unanimous Court of Criminal Appeals reversed, finding that § 751 did not deny the
defendant “any right protected by either the State or Federal Constitutions.” Tinkler, 1991 OK
CR 73 at ¶ 12. The Court noted that confrontation is “basically a trial right”, id. at ¶ 9, quoting
Barber v. Page, 390 U.S. 719 (1968), reached the stunning conclusion that a preliminary hearing
is not a trial, id. at ¶ 10, and held that the legislature had “eliminated” the right of confrontation
by passage of § 751 (at least for the witness who prepared the report), just like it had for persons
who were the subjects of every other exception to the hearsay rule. Id. at ¶ 11. Thus, while the
Court did not expressly say so, it clearly implied that the right of confrontation at preliminary
hearing was a creature of statute, subject to revision or elimination at will by the legislature.4
B. Resurgence of the Right at Preliminary Hearing
Although Tinkler had apparently disposed of the confrontation issue in 1991, since that
decision the Court of Criminal Appeals had been retreating from its reasoning. Various
published decisions strongly implied that a constitutional right to confront witnesses did exist at
preliminary hearing, notwithstanding Tinkler’s apparently contrary holding.
The best published example in this vein is LaFortune v. Dist. Court of Tulsa Co., 1998
OK CR 65, 972 P.2d 868, wherein the Court held “[a]t the preliminary hearing, a defendant must
not be denied his Constitutional right to be confronted with his accusers. . . .” Id., 1998 OK CR
65 at ¶ 11.
An even better example is this express holding in an unpublished opinion: “When read
together, both the Oklahoma Constitution and Oklahoma statutes guarantee the accused the right
of confrontation at preliminary hearing.” State v. Roley, No. S-2005-702 at 2 (Okla.Cr. Aug. 23,
2006) (unpublished opinion).
Thus, it appears that support for Tinkler’s conclusion that the constitution right of
confrontation did not exist at preliminary hearing was badly eroded by the time Randolph was to
be decided.
C. Randolph v. State Acknowledges the Right to Confrontation at Preliminary Hearing
The gradual abandonment of Tinkler finally culminated in Randolph. In Randolph, the
State had offered a lab report at preliminary hearing pursuant to 22 O.S. § 751, and the defendant
had objected. However, the defendant did not comply with the notice-and-demand provisions of
§ 751(C); he merely interposed an objection at preliminary hearing, which was overruled by the
magistrate, relying on Tinkler.5 On appeal, the Court of Criminal Appeals declined to grant
4
This was the conclusion reached by Professor Whinery, Oklahoma’s preeminent evidence authority, who notes that “The Confrontation
Clause . . . does not apply during preliminary hearings . . . ”, citing Tinkler (a decision he criticizes as “overreaching” and “difficult to sustain on
the basis of existing judicial authorities”). LEO H. WHINERY, OKLAHOMA EVIDENCE, § 33.03, n.6 (2d ed. 2000).
5
Section 751(C) requires that a defendant who wishes to confront a witness who has prepared such a report file a motion to obtain that
witness’ testimony at preliminary hearing. The court is required to permit the witness to be called “when it appears there is a substantial
likelihood that material evidence not contained in such report may be produced by the testimony of the person having prepared the report.” 22
O.S. § 751(C)(1).
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relief, holding that the defendant had waived the issue by failing to make a timely demand for the
witness to appear at preliminary hearing. Randolph, 2010 OK CR 2 at ¶ 25. The Court noted
that “the law confers a limited right to confront adverse witnesses at preliminary examination,6
[but] that right is also subject to waiver.” Id. at ¶ 27 (footnote added). The Court then held that
the notice-and-demand requirement served to protect the right of confrontation, calling it a
“reasonable enactment.” Id. at ¶¶ 28, 31.
The Court quoted Tinkler at length in discussing this issue. Id. at ¶¶ 30, 32. However,
Randolph is nothing but a wholesale abandonment of Tinkler’s overall (although implicit)
conclusion that the legislature was free to eliminate the right to confront witnesses at preliminary
hearing. While the Court went to great lengths to point out that the preliminary hearing version
of the right is different from the trial version,7 see id., and noted that the legislature could enact
reasonable restrictions on the preliminary hearing right, id. at ¶ 30, it is also clear that the only
reason § 751 passed muster in Randolph is because it provided an opportunity for
confrontation with the notice-and-demand provision, and the objecting defendant had not
complied with that requirement.8 This same provision did not exist when Tinkler was decided.9
Quite simply, the majority in Randolph recognized that Tinkler was wrongly decided, but found a
justification in changed statutory language to avoid overruling it outright.
PRACTICAL APPLICATION OF RANDOLPH
The application of this precedent is clearly broader than just drug cases, such as
Randolph. This is highlighted by decisions such as Roley, which affirmed the dismissal of a
child abuse prosecution where the bindover order relied solely on hearsay statements from the
alleged victims at the preliminary hearing. Randolph’s endorsement of the right of confrontation
means that Crawford and its progeny are applicable at preliminary hearing as well; a child’s
testimonial hearsay statement may not be admitted at preliminary hearing unless that child is
available as a witness for cross-examination. The same rule would apply in a domestic abuse
case, where the victim fails to appear; such will often be fatal to the State’s case at preliminary
hearing, thus avoiding the risk that the witness might show up at trial.
In fact, Randolph points the way to making sure that this right is protected at preliminary
hearing even in cases governed by § 751, by basing its ruling on the failure of defense counsel to
comply with the notice-and-demand requirement.10 The obvious next step is to simply comply
6 As authority for this point, the Court quoted LaFortune’s express statement regarding the constitutional nature of this right. Id. at ¶ 27.
7
For this point, the Court relies heavily on dicta from Barber v. Page, supra. As this author has noted previously, there is absolutely no
reason in either the plain language of the relevant constitutional provisions or their history to conclude that there is any difference between a
preliminary hearing and trial insofar as confrontation is concerned. See D. Michael Haggerty, II, Confrontation and the Preliminary Hearing,
Q&A (Okla. Bar Assoc. Crim. Law Sec.) May-June 2006, at 27-31. The continued claim that there is such a dichotomy, with neither textual nor
historical support, smacks of result-oriented jurisprudence, rather than strict adherence to the principles of constitutional interpretation.
8
See id. at ¶ 28 (“We find that the current version of the statute includes an opportunity for confrontation . . . . Counsel clearly waived the
right to confront the witness [by failing to comply].”).
9
Subsection (C) was added to § 751 effective May 23, 1991. 1991 OKLA.SESS.LAWS ch.228 §§ 1-2. Tinkler was decided less than two
months later, on July 12, 1991, but the appeal had been filed months earlier, on October 1, 1990. Online Docket, State v. Tinkler, SR-1990-1055,
http://www.oscn.net/applications/oscn/GetCaseInformation.asp?number=sr-1990-1055&db=Appellate&submitted=true (last visited January 21,
2011). Thus, Tinkler was discussing the version of § 751 as it existed prior to the 1991 amendment, without the demand procedure.
10
One should not expect the Court of Criminal Appeals to reject the notice-and-demand procedure anytime in the foreseeable future; the
economic considerations which led to § 751's enactment (Tinkler noted that the statute was "economically minded", Tinkler at ¶ 12) are no less
real now than they were when the statute was enacted. When this is combined with the Supreme Court’s implicit approval of notice-and-demand
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with the statute and make a timely demand for the witness to appear. The language of § 751(C)
sets a fairly low bar for requiring the witness to appear: the court must require the witness to
appear if there is “a substantial likelihood that material evidence not contained in such report
may be produced by the testimony of the person having prepared the report.” Let’s use the
scenario from Randolph as an example: a defendant is charged with a drug crime, and the State
seeks to use a lab report at preliminary hearing without calling the chemist as a witness. The
typical lab report will reflect only the chemist’s conclusions as to the identity of the substance. It
will generally not reflect relevant facts such as (1) the chemist’s qualifications, (2) what type of
testing he performed, (3) whether that type of testing is an accepted type of test, or any other
matter besides the bare results reported. On the filing of a motion raising those issues, under
Randolph and § 751(C), the trial court must require the witness to be called. Thus, if there is any
doubt as to the identity of the unlawful substance, this gives defense counsel an avenue to attack
the State’s evidence and develop an appropriate record before the parties have to face a jury.
Because of Randolph, this now takes on a constitutional dimension, which cannot be ignored.
The answer to Randolph’s ruling is, as usual, diligence by defense counsel. Good motion
practice is also a key. Defense counsel should preserve a record by (1) filing a timely motion
which fully meets the requirements of § 751(C), (2) objecting to the evidence when it is offered
at preliminary hearing (assuming that the motion is overruled), and (3) moving to quash if a
bindover order is entered. At each stage, defense counsel should outline, as fully as possible, the
“material evidence” that he believes that the witness could have offered, so as to make a record
of prejudice clear and avoid even a preserved error from being dismissed as harmless. Assuming
that stare decisis means anything to the Court of Criminal Appeals, with an appropriate case, the
Court should put teeth into § 751(C)’s requirements and enforce the right to confront witnesses
recognized in Randolph.
CONCLUSION
While it did not work out well for the defendant in Randolph, much of the reasoning in
Randolph is sound and useful for the criminal defense practitioner. The significance of its
express adoption of a constitutional right of confrontation cannot be overstated. Previously, the
best expression of this right in a published decision was in LaFortune, where it was largely dicta.
While Roley made it even plainer, Roley was unpublished, and thus not precedential. Randolph
is the first published opinion since Tinkler was decided to plainly hold that a criminal defendant
has the constitutional right11 to confront witnesses at preliminary hearing. Thus, while it may be
limited by a “reasonable enactment”, it may not be eliminated wholesale by legislation. Thus,
the Oklahoma preliminary hearing may not be reduced to an affidavit-only proceeding, like the
federal probable-cause hearing required by Gerstein v. Pugh, 420 U.S. 103 (1975), and County of
Riverside v. McLaughlin, 500 U.S. 44 (1991). With the rhetoric which all too often issues from
the legislature on criminal law issues, this type of precedent is to be treasured.

procedures in Melendez-Diaz, see Melendez-Diaz at 2541 (discussing constitutionality of notice-and-demand statutes) it appears extremely
doubtful that the Court of Criminal Appeals would ever consider rejecting § 751's provisions, as they currently exist.
11 This is as opposed to the right of confrontation contained in the statutes, which plainly can be modified or eliminated by legislation. See 22
O.S. § 258(First) (providing right to confront witnesses at preliminary hearing).
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OKLAHOMA COURT OF CRIMINAL APPEALS UPDATE
(An update of the published cases since November 2010)
by
James L. Hankins1

Smith v. State, 2010 OK CR 24 (November 5, 2010): Death Penalty; Mental Retardation: This
is a capital case before the Court on a second application for post-conviction relief in which
Michael Dewayne Smith raised claims relating to mental retardation, a Brady violation, IAC
regarding a Miranda waiver and failure to present mitigation evidence, the trial court answering
jury questions outside the presence of counsel (res judicata since this claim had been raised on
direct appeal), and cumulative error. Relief is denied by a unanimous Court, but the discussion
regarding mental retardation is interesting because it deals with the interplay of the margin of
error in measuring IQ tests.
Burgess v. State, 2010 OK CR 25 (November 16, 2010): Statutory Construction: Burgess was
at one time the duly elected Sheriff of Custer County. He abused his power by coercing female
inmates to submit to sexual favors in return for favorable treatment in Drug Court, and also
groped a female deputy. Burgess was tried by jury in Major County and convicted of multiple
counts including Engaging in a Pattern of Criminal Offenses, Sexual Battery, Bribery,
Kidnapping, Forcible Oral Sodomy, and Second Degree Rape. AFFIRMED over several claims
relating to: 1) interpretation of the sexual assault statutes as they relate to employees of political
subdivisions which includes the Sheriff; 2) the evidence was sufficient to show that the victims
were under the legal custody or supervision of a political subdivision of the State; 3) sufficiency
of the evidence regarding the allegations made by a female inmate (her testimony did not appear
incredible or so unsubstantial as to make it unworthy of belief); and 4) the sentences were not
excessive. PROCEDURAL TRAP!: As to the claim relating to statutory construction, the Court
noted that Burgess did not attack the Information on this basis by filing a motion to quash prior
to the district court arraignment; thus, the claim was waived for all but plain error review.
Anderson v. State, 2010 OK CR 27 (December 21, 2010): DUI: This is a DUI (Drugs) case out
of Stephens County that was issued originally in an unpublished order. The State moved to
publish the opinion and the motion was granted. This leaves us with a phenomenally abysmal
opinion (without a single dissent) for this proposition: “[T]he trial court did not abuse its
discretion in admitting the results of the Horizontal Gaze Nystagmus (HGN) test without
scientific foundation by expert witnesses.” The Court compared HGN to other SFSTs and held
that the foundation laid by the testing deputies was sufficient.

1 James L. Hankins is in private practice in Oklahoma City, Oklahoma, and produces the weekly newsletter
Oklahoma Criminal Defense Weekly which is circulated via email. For more information or to contact James just
visit www.ocdw.com or email him at jameshankins@ocdw.com.
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OKLAHOMA COURT OF CRIMINAL APPEALS UPDATE (PUBLISHED CASES)

Johnson v. State, 2010 OK CR 28 (December 16, 2010): After Formers; Priors/Instructions:
This case was actually decided on October 20, 2010, and filed as an unpublished opinion. The
State moved to publish and the motion was granted because the case contains a jury instruction
on the use of prior acts of sexual assaults committed by the accused which are admitted under 12
O.S. §§ 2413 & 2414. NOTE: The Court adopted a different instruction for §§ 2413, 2414
propensity evidence under the 2010 OUJI Revisions ordered in 2011 OK CR 2.
Dawkins v. State, 2011 OK CR 1 (January 5, 2011): Self-Defense: Dawkins was tried by jury in
Hughes County on counts of Manslaughter and Unlawful Possession of a Sawed-Off Shotgun.
The case centered around a shooting inside a home where Dawkins raised a self-defense claim at
trial under the “stand your ground” law. The State claimed that Dawkins could not avail himself
of the law because Dawkins was “engaged in an unlawful activity” by virtue of his illegally
modified sawed-off shotgun. The Court agreed in what turned out to be an opinion devoid of any
meaningful rule of law. The Court divined the intent of the Legislature to exclude “persons who
are actively committing a crime” but not those persons who are committing minor infractions
such as parking illegally or child support arrearages. Thus, the Court refused to find any nexus
requirement between the crime being committed and the use of defensive conduct, and instead
gave us another ambiguous opinion which is almost impossible to apply to future cases.
Grissom v. State, 2011 OK CR 3 (April 1, 2011): Death Penalty; State Cases (Oklahoma):
Capital case out of Blaine County is AFFIRMED over claims relating to: 1) juror misconduct for
failing to divulge prior arrests during voir dire (no prejudice); 2) failure to instruct on lesser
crimes (mostly waived or reviewed for plain error); 3) incomplete instructions on voluntary
intoxication; 4) error in failing to properly bifurcate the proceedings regarding non-capital crimes
enhanced by priors; 5) sufficiency of the evidence of the Grand Larceny charge; 6) gruesome
crime scene photos; 7) sufficiency of the evidence of continuing threat; 8) error in the
instructions defining mitigating circumstances; 9) failure to give the standard instruction
regarding victim impact evidence; 10) penalty phase prosecutorial misconduct; and 11) various
claims of IAC.
Cuesta-Rodriguez v. State, 2011 OK CR 4 (January 25, 2011): Intoxication Defense: This
opinion addressed a petition for rehearing on the trial court’s refusal to issue a jury instruction on
the defense of voluntary intoxication. Although the Court denied relief, the discussion on the
defense of voluntary intoxication is instructive, as well as the Court’s apparent recognition of the
friction between Charm v. State, 1996 OK CR 40, and Malone v. State, 2007 OK CR 34,
concerning the legal standards of when a defendant is entitled to jury instructions on such a
defense. While recognizing that the standards seem to conflict (Malone is better for the defense),
the Court noted that Charm has not been overruled, and it did not do so here.
State v. Heath, 2011 OK CR 5 (January 24, 2011): Preliminary Hearing; Aiding and Abetting:
Heath was charged in Oklahoma County with a single count of Robbery in the First Degree,
along with a co-defendant (acting jointly). Judge Elliott granted a motion to quash, finding the
evidence insufficient to bind her over for trial (“The transcript is just void of any evidence that
[Heath] knew what the co-defendant was doing”). In this State appeal, the Court reversed,
finding that the evidence was sufficient to sustain a bindover order. Although the holding is factspecific, there is some instructive language regarding aiding/abetting liability.
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Harmon v. State, 2011 OK CR 6 (January 27, 2011): Death Penalty; State Cases: In this death
penalty appeal out of Oklahoma County, the Court affirmed over several claims of error
including: 1) limitations on voir dire; 2) lack of juror questionnaires and individual voir dire; 3)
removal of a juror for cause; 4) excusal of panelists for cause based upon opposition to the death
penalty; 5) failing to dismiss jurors for cause; 6) admissibility of a tape where Harmon conversed
with his co-defendant while in police custody (side-stepping the admissibility issue and just
holding it harmless); 7) admission of evidence of other crimes; 8) extra-judicial identification
(plain error review only); 9) various evidentiary issues including the 911 tape; 10)
constitutionality of the death penalty for felony murder (not a problem since Harmon actually
killed the victim); 11) removal of the “reasonable hypothesis” test from OUJI-CR (2nd) 4-77;
12) cautionary eyewitness identification instruction; 13) continuing threat finding by the jury;
14) use of unadjudicated offenses to prove future dangerousness; and 15) several other errors
based upon death penalty procedure, HAC, issues already adjudicated, cumulative error, and the
mandatory sentence review.
Davis v. State, 2011 OK CR 7 (February 8, 2011): Duty of Trial Counsel: Davis entered Alford
pleas in three cases and was sentenced to 35 years. In this pro se case, Davis sought postconviction relief on the basis that trial counsel failed to advise him of his right concerning
appeal, and trial counsel was ineffective for failing to perfect the appeal or to inquire of Davis
whether he desired to appeal. The Court found no merit to these claims, and clarified the duty of
trial counsel in plea cases. Trial counsel does not automatically have to inform the accused of the
right to appeal. The Sixth Amendment requires consultation only when there is reason to think
that a rational defendant would want to appeal (non-frivolous grounds), or that this particular
defendant reasonably demonstrated to counsel that he was interested in appealing.
Taylor v. State, 2011 OK CR 8 (February 16, 2011): Confrontation/Cross-Examination:
Hearsay; Excited Utterances: Taylor was tried by a jury in Tulsa County in the courtroom of
the Hon. William C. Kellough on charges of Murder in the First Degree and Shooting w/Intent to
Kill. He was convicted and sentenced to LWOP and Life, consecutively. AFFIRMED over his
claims of: 1) insufficiency of the evidence of Shooting w/Intent to Kill; 2) failure to instruct that
each count must be considered separately (clarifying that when no instruction is requested,
review is for plain error only); 3) admission of hearsay statements from police officer under the
hearsay rule as excited utterances and the Sixth Amendment (this was error under both the
hearsay rule and the Sixth Amendment but harmless): 4) improper admission of photographs of
the shooting victims; 5) prosecutorial misconduct by defining the burden of proof, improper
comment on the 85% rule (error but harmless), and vouching; and 6) cumulative error.
Soriano v. State, 2011 OK CR 9 (February 16, 2011): Entrapment: This is a case out of LeFlore
County tried by a jury in the courtroom of the Hon. Danita G. Williams. Soriano was charged
with several drug counts, including Unlawful Delivery and Trafficking, after agents made a
controlled buy. Although Soriano raised several issues on appeal, the one discussed in-depth was
his claim of entrapment and sentencing entrapment, which was his sole defense at trial and which
the trial court refused to instruct the jury. Judge Williams basically held that since Soriano sold
drugs on four different occasions, he was predisposed. The Court agreed. NOTE: This opinion
by Judge A. Johnson is a mini-treatise on the law of entrapment and includes an historical
overview of state and federal cases.
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Harney v. State, 2011 OK CR 10 (February 15, 2011): DUI; Prosecutorial Misconduct; Asking
Witness to Comment on Other Witness: Harney was tried by a jury in Nowata County in the
courtroom of the Hon. Curtis L. DeLapp on charges of DUI and Driving While Revoked. In this
appeal, the convictions are affirmed, but the matter is remanded for resentencing on the basis that
the trial court erred in: 1) admitting his complete Driving Index from DPS which contained his
entire driving history, including other DUI related offenses; and 2) failing to instruct on all
punishment options to include in-patient treatment. NOTE: The Court re-affirmed the rule that
when the defense at trial is complete innocence, then the defendant is not entitled to an
instruction on a lesser-included offense. The Court also stated that it is not error for the
prosecutor to ask the Defendant about the veracity of other witnesses, although such
impeachment is “not desirable.”
Velasco v. Oklahoma Department of Corrections, 2011 OK CR 11 (March 30, 2011): Prison
Discipline: Velasco is a prisoner in the custody of DOC who was disciplined for having a shank
in his cell. He challenged his punishment in the district court and appealed when he lost there.
He loses again in the appellate court, but the opinion is instructive on the extent to which prison
disciplinary proceedings are reviewable in the courts.
Underwood v. State, 2011 OK CR 12 (March 25, 2011): Death Penalty: This opinion deals with
the conviction and death sentence of Kevin Ray Underwood who murdered 10-year-old Jamie
Bolin in 2006, in Purcell, Oklahoma. It appears that the trial was in two stages, but that guilt was
not seriously contested. In this opinion, the conviction and death sentence is affirmed over claims
relating to: 1) admissibility of Underwood’s confession (several sub-issues here, including
application of the “rescue doctrine” which is an extension of the public safety exception to
Miranda); 2) consent to search; 3) faulty search warrant affidavit; 4) jury selection issues; 5)
admissibility of miscellaneous physical evidence (photos of the victim and items from the
apartment); 6) penalty-phase instructions; 7) state expert testimony at the penalty phase; 8)
constitutionality of the death penalty; 9) sufficiency of the evidence to support death (HAC
aggravator); 10) constitutionality of executing the mentally ill; 11) victim impact testimony; 12)
prosecutorial misconduct (arguing facts not in evidence, personal opinion about punishment,
comment on the presumption of innocence, and displays of emotion); 13) several IAC claims;
14) cumulative error; and 15) a motion for a new trial based on newly discovered evidence of
juror bias. NOTE: When direct appeal is pending, a motion for a new trial is filed directly in the
Court of Criminal Appeals, not the trial court.
Jones v. State, 2011 OK CR 13 (April 7, 2011): After-Formers; Enhancement: Jones was
convicted of Child Sexual Abuse after former conviction of two or more felonies in Creek
County and sentenced to 12 years on each count, to run consecutively. This case presents an
interesting question of what the Court would do in a case where there was sentencing error, but
the error went in favor of the defendant. The error was that the jury was instructed that the
sentencing range was 4-Life, when it should have been 20-Life under 21 O.S. § 51.1(B). The
higher range is for violent crimes as enumerated in 57 O.S. § 571, which includes “child abuse.”
The Court held that “child abuse” includes the crime of Child Sexual Abuse, thus the sentencing
error. Rather than vacate and remand for re-sentencing, the Court simply did not grant any relief
and let the sentences stand.
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Webster v. State, 2011 OK CR 14 (April 12, 2011): Experts: Webster was convicted of a ghastly
First Degree Murder and sentenced to LWOP in Oklahoma County by (now retired) Judge Virgil
Black. The recitation of the facts is very lengthy and extraordinarily detailed. The case centered
around the murder of a 75-year-old destitute woman that happened in 1989. Her unsophisticated,
alcoholic common-law husband was the prime suspect, and was actually charged with her
murder before an OKC detective convinced the prosecutor to dismiss the case. This caused a
division between OKC detectives because the original detective on the case still believed that the
husband was guilty. Webster was eventually rearrested when a palm print at the scene matched
his, DNA evidence on the victim’s sweater matched his profile, and he admitted to being “sorry”
about killing the woman but claimed that he did not remember doing it. This case also involves
blood-spatter expert Tom Bevel, who testified at the PH of the husband, but then changed his
theory during the prosecution of Webster. The Court affirmed the conviction and sentence over
claims of: 1) improper admission of Webster’s statements to the police (no Miranda violation
even though Webster is mentally retarded); 2) admission of testimony regarding fingerprints
(plain error review only); 3) improper comment by experts regarding the forensic evidence (the
Court found error, but deemed it harmless); 4) admission of gruesome photographs; 5)
prosecutorial misconduct (improper closing argument and failing to disclose the full extent of the
expert testimony); and 6) cumulative error.
Robinson v. State, 2011 OK CR 15 (April 21, 2011): Peremptory Challenges; Standard of
Review: Robinson was convicted by jury of Murder in the First Degree in Tulsa County (Hon.
Kurt Glassco) and sentenced to straight life. The error here was that the trial court mistakenly
deprived Robinson of his right to a full complement of nine peremptory challenges (a mistake
that was shared by counsel with no objection). Under the controlling authority of Golden v. State,
2006 OK CR 2, 127 P.3d 1150, this is structural error requiring reversal. However, in this
opinion authored by Judge Smith, the court overruled Golden in light of intervening Supreme
Court authority (Rivera v. Illinois, 129 S.Ct. 1446 (2009)), holding that such an error is subject to
harmless error analysis under Chapman, and in this case the error was indeed harmless.
Grimes v. State, 2011 OK CR 16 (May 4, 2011): Suspended Sentences: Grimes entered a guilty
plea in a drug case in Garfield County and was sentenced to probation. The State subsequently
filed an Application to Revoke. Grimes appeared pro se at the arraignment on the application,
entered a plea of guilty, and requested court-appointed counsel. The trial court (Hon. Dennis W.
Hladik) advised Grimes of his right to have a hearing within 20 days and appointed counsel.
However, Grimes indicated that he would like to discuss waiving the 20-day rule with counsel
before he did anything. A hearing was eventually held outside the 20 days and Grimes was
revoked. The Court affirmed the revocation in this case, holding that the 20-day time period was
tolled upon Grimes’ request to consult with counsel. NOTE: The rule is that the hearing must be
held within 20 days unless waived. There was no waiver here. In addition, if the 20-day rule is
“jurisdictional” as the Court states, then no action by the defendant can confer jurisdiction on the
trial court. The Court appears to simply manufacture a “tolling” provision where there is none.
In any event, it seems clear that the Court is definitely hostile to 20-day rule claims now. ALSO
NOTE: Grimes raised other claims concerning the imposition of extra fees and court costs, as
well as costs of incarceration. The Court declined to address them on the theory that such claims
fall outside the scope of review in a revocation hearing (which is limited to the validity of the
revocation order).
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Coddington v. State, 2011 OK CR 17 (May 13, 2011): Death Penalty, State Cases; Standard of
Review, State: Capital murder case which was remanded for a re-sentencing trial out of
Oklahoma County (the Hon. Jerry D. Bass) is affirmed over claims relating to: 1) jury selection
(no abuse of discretion in refusing individual voir dire or juror questionnaires); 2) absence of the
judge from the proceedings is not structural error (although it was disputed whether the judge
even left the bench); 3) inadequate notice of the use of his prior testimony (plain error); 4)
sufficiency of the “avoid arrest” aggravator; 5) overruling precedent that allows a jury to
consider an aggravator that was not found in a prior trial; 6) the use of juvenile adjudications to
support “continuing threat”; 7) the use of prior violent felonies that occurred after the murders
(the State can use crimes up to the sentencing date); 8) evidence of prior violent felonies and
continuing threat were duplicative (note that evidence of priors for second degree burglary
should not have been admitted); 9) various attacks on HAC; 10) various penalty phase
instructions; 11) several claims of prosecutorial misconduct; 12) IAC issues regarding failure to
present evidence; 13) issues already adjudicated; and 14) cumulative error.

The Gauntlet is currently accepting article submissions.
If you’re interested in writing for The Gauntlet,
contact Craig M. Hoehns at choehns@gmail.com or (405) 535-2005.

25

OKLAHOMA COURT OF CRIMINAL APPEALS UPDATE
(An update of the unpublished cases since November 2010)
by
James L. Hankins1

Jesse Douglas Stein v. State, No. M-2009-1064 (Okl.Cr., November 9, 2010) (unpublished):
Waiver; Jury Trial: Stein was charged with Domestic Abuse and opted for a bench trial before
the Hon. David Cawthon, Special Judge (Pottawatomie County). He was found guilty and
sentenced to one year suspended except for five days and a $300.00 fine. REVERSED on the
basis that the record was silent regarding Stein’s waiver of his right to a jury trial. NOTE: The
State moved to supplement the record with affidavits from the judge, the prosecutor, and defense
counsel. This motion was granted, but the Court still found reversible error(!!) Appellate
practitioners should take note of this issue in all bench trial cases because it is sometimes
overlooked, but when it exists the Court has applied it almost like structural error---meaning that
reversal is pretty much automatic.
D.R.F. v. State, No. J-2010-653 (Okl.Cr., December 1, 2010) (unpublished): Juveniles and YO:
The decision by the Hon. Christopher S. Kelly (Washita County) to certify D.R.F. as an adult is
REVERSED because the State failed to present clear and convincing evidence that Appellant
should be prosecuted as an adult. NOTE: Judges Lumpkin and Smith dissented in separate
opinions, holding that the trial judge did not abuse his discretion in the case.
Billy Ray Campbell vs. State, No. RE-2009-239 (Okl.Cr., December 10, 2010) (unpublished):
Suspended Sentences: In this Uttering a Forged Instrument case (two counts), Campbell entered
a plea deal before the Hon. Douglas L. Combs (Pottawatomie County) and received a deferred
sentence. These were accelerated to four years suspended to be served consecutively. Thereafter,
Campbell violated the rules by failing to report which resulted in Campbell being revoked in full
(8 years in prison). The Court found no error in the revocation order, but found that revoking in
full was excessive and thus modified the sentences to be served concurrently. NOTE: Judges
Lumpkin and Lewis would have upheld the sentence.
Luis Ortiz v. State, No. C-2009-1196 (Okl.Cr., December 15, 2010) (unpublished): Guilty Pleas:
Ortiz plead guilty to Robbery and A&B in front of the Hon. Ray C. Elliott in Oklahoma County.
Judge Elliott sentenced Ortiz to 12 years on the A&B when the maximum was 10 years under the
statute (he was not charged AFCF). Neither the State nor defense counsel noticed this at the
formal sentencing. The Court analyzed the issue as one of jurisdiction, holding that the sentence
was invalid and modified the sentence to 10 years.
1 James L. Hankins is in private practice in Oklahoma City, Oklahoma, and produces the weekly newsletter
Oklahoma Criminal Defense Weekly which is circulated via email. For more information or to contact James just
visit www.ocdw.com or email him at jameshankins@ocdw.com.
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John Calvin Winrow, Jr., v. State, No. F-2009-774 (Okl.Cr., December 17, 2010) (unpublished):
Concurrent/Consecutive Sentences: This is a drug case out of Pottawatomie County where
Winrow was convicted after former conviction of a felony. It involves an IAC claim in one of the
most difficult situations for defense counsel: in a bifurcated trial where the jury has convicted the
client and now they get to hear about the client’s priors. In this case, trial counsel gave a
perfunctory opening statement, presented no evidence, and gave no closing argument or sentence
recommendation during the second stage. The Court agreed “that it was objectively unreasonable
for defense counsel not to give any second-stage closing argument and, in particular, not to make
some kind of sentencing request of the jury.” The more difficult issue was establishing some kind
of prejudice which, of course, Winrow could not do since the jury went along with the State’s
recommendation on one charge, but deviated downward on the second charge, thus showing a
“thoughtful, independent sentencing determination.” However, prior to formal sentencing,
Winrow’s counsel filed a motion for concurrent sentencing, but never pursued the issue at the
formal sentencing, nor was the matter ever discussed or resolved at the formal sentencing, nor
did the J&S indicate whether the counts were to be served concurrently or consecutively. The
Court held that this aspect was ineffective and remanded to the district court for a ruling on
whether the sentences should run concurrently or consecutively.
State v. Steven Matthew Cavner, No. S-2010-540 (Okl.Cr., January 20, 2011) (unpublished):
Search and Seizure; Traffic Stops: This is a case out Oklahoma County where Judge James B.
Croy granted a motion to suppress and the State appealed. The facts as set forth in the opinion
are as follows: 1) a deputy saw an occupied vehicle in the dark parking lot of an abandoned
grocery store at 1:00 a.m.; 2) the store’s parking lot was only accessible via a road that ran past a
fast food restaurant that was still open for business; 3) the vehicle departed the parking lot and
drove away in a lawful manner as the deputy and his partner approached without police lights;
and 4) one of the deputies had investigated possible juvenile drug activity at that location at some
earlier time. The Court affirmed the suppression motion, holding that the traffic stop was not
supported by probable cause.
M.D.M. v. State, No. J-2010-839 (Okl.Cr., January 25, 2011) (unpublished): Youthful Offender:
M.D.M. was charged as a Youthful Offender in Muskogee County (M.D.M. was 16 years, 9
months and 23 days old at the time of the alleged Assault and Battery w/Dangerous Weapon)
before the Hon. Robin Adair, Special Judge. Judge Adair denied M.D.M.’s request for
certification as a juvenile and ordered that he be treated as a Youthful Offender. The written order
also indicated that he should be sentenced as an adult. In this appeal, the Court affirmed the
denial of M.D.M.’s motion for certification as a juvenile, but reversed the ruling regarding
imposition of adult sentence since the judge made no findings that would support it and the oral
ruling was at odds with the written order. The oral pronouncement controls.
Oklahoma Criminal Defense Lawyers Association

CRIMINAL DEFENSE BASICS 2011
Seminar Materials Book and CD
Available at the OCDLA Store: www.ocdlaoklahoma.com/merchandise/
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Edmondson v. Aycock, No. PR-2010-950 (Okl.Cr., January 27, 2011): Extraordinary Writs; Court
Refusal to Dismiss: This unpublished order grants extraordinary relief in a case from Lawton
involving a pharmacist accused of distributing pseudoephedrine. The case proceeded by way of
indictment by a multi-county grand jury and the A.G. and the defendant eventually reached a plea
agreement in the case. Judge Aycock apparently disagreed with the agreement (a five-year deferred
prosecution agreement and $75,000.00 fines in three proceedings pending in Oklahoma County,
Comanche County, and the Pharmacy Board). The A.G. moved to dismiss the case in Comanche
County per the agreement. Judge Aycock not only refused to do so, he also recused the A.G. from the
case. In this Order, the Court granted the A.G.’s motion for extraordinary relief, finding that refusal
to dismiss in criminal cases by the court is to protect the rights of the defendant, and a court may
refuse to dismiss only when the motion is clearly contrary to a manifest public interest.

State v. Green, No. S-2010-256 (Okl.Cr., February 15, 2011) (unpublished): State Appeals: The
Hon. Carlos Chappelle (Tulsa County) granted a motion to quash in a Possession of a Firearm
case on the basis that there was insufficient evidence to show that the accused possessed it under
Watts v. State, 2008 OK CR 27, 194 P.3d 133, and Kinchion v. State, 2003 OK CR 28, 81 P.3d
681. On appeal, the State presented the sole issue of statutory interpretation, but the Court held
that the State had waived the issue since it was not raised in the trial court. Curiously, the Court
then went on to analyze whether there was an abuse of discretion concerning the facts of
possession and held that there was not.
Travis Ray Tiger v. State, No. F-2010-223 (Okl.Cr., February 16, 2011) (unpublished):
Restitution: Tiger was tried before the Hon. Thomas C. Landrith at a bench trial in Pontotoc
County and convicted of two counts of Assault and Battery w/Deadly Weapon (stabbing two men
in the chest with a utility knife) and sentenced to 32 years and $537,750.92 in restitution.
Although the Court found no error in Tiger’s main contentions, it vacated the restitution order
because the actual financial detriment suffered by the victim was not determined properly.
State v. Lewis, No. S-2010-531 (Okl.Cr., February 17, 2011) (unpublished): State Appeals:
Lewis was charged with Murder in the First Degree in Tulsa County. The Hon. William C.
Kellough granted a motion to dismiss and reduced the charge to First Degree Manslaughter on
the basis that there was not sufficient evidence of intent to take a human life. The State appealed.
HELD: The relief is affirmed since evidence of heat of passion was present; however, the proper
procedure is to remand to the magistrate with instructions to bind the defendant over in
accordance with the trial court’s ruling.
Rico Raynelle Pearson v. State, No. RE-2009-1019 (Okl.Cr., February 22, 2011) (unpublished):
Excessive Sentence: In this revocation case, the Hon. Carlos Chappelle (Tulsa County) revoked
the full seven years based upon Pearson driving a car in which there was a residue of marijuana
in a baggie, driving while revoked, speeding, unsafe lane change, and failure to pay taxes due the
State. Based upon the fact that Judge Chappelle stated that he revoked in full because each had a
second page (which turned out to not be true), and that the violations were minor, the Court
stated that its conscience was shocked at the sentence and modified it to three in and four out.
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Huyen Cleveland Tran v. State, No. C-2009-1033 (Okl.Cr., February 28, 2011) (unpublished):
Guilty Pleas: Tran was charged with Permitting Child Abuse in Oklahoma County and entered a
negotiated plea of no contest, for which she was sentenced to five years deferred. The deferred
sentences were accelerated to five years to do. At this drastic change in circumstances, Tran
moved to withdraw her pleas on the basis that trial counsel had a conflict of interest because he
also represented her husband who was charged in the same incident. This motion was denied by
Judge Elliot. In this opinion, the Court reversed, finding that Tran had shown prejudice as a
result of the conflict because the evidence showed that she was likely a victim of her violent
husband and could have defended the case.
Brian Craig Greene v. State, No. F-2009-1190 (Okl.Cr., March 3, 2011) (unpublished): Pen
Packs: Greene was convicted by jury in Oklahoma County of Robbery with a Dangerous
Weapon and Exortionate Kidnapping, AFCF, and sentenced to 100 years. The Court affirmed, but
I included the case because of the issue of “pen packs” used by the State when your client has
priors. Always review the entire pack and object to the irrelevant parts because there is sure to be
some. In a footnote, the Court stated that a “pen pack” contains copies of a defendant’s
penitentiary records, including mug shots, fingerprints, documents showing his criminal history,
disciplinary write-ups while in custody, etc. They are used generally to establish a defendant’s
prior record of felony convictions when, as in this case, they are relevant to sentence
enhancement. For some reason, trial counsel did not object to the pen pack in this case, and the
opinion details just how damaging these are but found no plain error. NOTE: Newly appointed
Judge Smith penned a specially concurring opinion to emphasize the error in the introduction of
the entire pen pack, but she also found no plain error.
State v. Dennis Berton, No. S-2010-527 (Okl.Cr., March 17, 2011) (unpublished): State Appeals:
Berton was charged in Muskogee County with Embezzlement by Public Officer. The Hon.
Thomas H. Alford granted Berton’s demurrer and ordered the case dismissed. In this State
appeal, the Court affirmed. Although the facts are sketchy, Berton was apparently a county
treasurer and charged with Embezzlement under 19 O.S. § 641. Judge Alford concluded that the
conduct at issue could not be deemed contrary to law (and thus criminal) absent a judicial
determination that the Oklahoma constitutional provision (Article 23, § 10) had been violated.
The Court found no abuse of discretion.
Keynon Michael Owens v. State, No. F-2009-1142 (Okl.Cr., March 25, 2011) (unpublished):
Double Jeopardy: Owens was tried by jury on a count of felony murder, with Robbery
w/Dangerous Weapon the underlying felony. The jury convicted Owens of felony murder, but
acquitted him of the underlying felony. After this initial trial, the Court reversed and remanded
for a new trial. Owens claims that the second trial on the felony murder count was barred by
double jeopardy because he was acquitted of the underlying felony. In this tortured opinion, the
Court rejects the double jeopardy claim. NOTE: Challenges on double jeopardy grounds must
usually be brought via a writ of prohibition or the issue is waived, but in this case the Court
found that the issue was preserved because Owens challenged his re-trial on this basis several
times in the trial court.
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Gary Don Thompson, II, v. State, No. F-2010-288 (Okl.Cr., April 7, 2011) (unpublished): Search
and Seizure; Reasonable Suspicion: Thompson was convicted by jury in Okmulgee County
(Hon. John Maley) of Possession of Marijuana (AFCFx2). Thompson was a pedestrian who
disposed of a small baggie of marijuana as police approached him. The officer admitted that he
had no particularized suspicion of criminal activity, “only the fact that Appellant and his
companion were walking down the street in what he called a ‘high crime area’ late at night.”
Seems the officer was caught embellishing his story from PH (where he indicated that Thompson
had not been seized before he disposed of the drugs) to trial (where he clearly stated that
Thompson had been seized first). The Court held: “We find, based on this version of the events,
that Appellant was seized without reasonable suspicion of criminal activity, that his disposal of
the marijuana after submitting to the officer was the direct product of an unreasonable seizure,
and that the trial court abused its discretion in denying the renewed motion to suppress after this
marked change in the officer’s account.”
Wendell Clark Tanner v. State, No. RE-2010-315 (Okl.Cr., April 12, 2011) (unpublished):
Suspended Sentences: Tanner was a multi-convicted felon who committed an A&B on a
pregnant woman in Delaware County. He was able to persuade the prosecutor to waive the
prohibition of suspension of sentence and was sentenced to forty-five years, all of it suspended.
Sure enough, Tanner violated the rules of probation, including a new charge of A&B upon a
police officer. At the conclusion of the revocation hearing, the Hon. Alicia Littlefield, Special
Judge, revoked in full. In this opinion, the Court affirmed, finding no error in forcing Tanner to
testify at the hearing (no protection against compulsory self-incrimination in a revocation
proceeding pursuant to Wilson v. State, 1980 OK CR 118, 621 P.2d 1173); and further, the
revocation in full did not shock the conscience of the Court. NOTE: It might come as a shock to
some of you if the State calls your client to the witness stand in a revocation proceeding. Read
Wilson carefully and make a good record if it ever happens in your case.
State v. Wesley McQuay, No. S-2010-130 (Okl.Cr., April 13, 2011) (unpublished): Drug Dogs;
Inmate Privacy: Oklahoma County District Judge Ray C. Elliott granted a motion to suppress
in a drug case on two issues: one dealing with drug dog certification and the other dealing with
inmate expectation of privacy at the county jail. DRUG DOGS: Regarding the drug dog
certification, although the officer testified that his drug dog was CLEET certified at the time of
the search, McQuay argued that the certification was defective because the officer produced no
evidence that the dog had been tested for any kind of false alert rate required under the CLEET
regulations (which are cited in the opinion and can be found in the Oklahoma Administrative
Code). Notably, the Court dodged this issue because the arresting officer had PC to search
independent of the dog alert because the officer detected burnt and fresh marijuana coming from
the vehicle. INMATE PRIVACY: As to the second issue, McQuay and his nephew were arrested
together and taken to a COMIT holding cell. They were told by the jailer that he could not hear
them, and that if they needed him then they would have to push a button that activated a doorbell to get his attention. Of course, this was ludicrously false since the holding cell was under
video and audio surveillance. Judge Elliott held that the statement of the jailer created an
expectation of privacy; therefore, interception of the conversation between McQuay and his
nephew violated the Security of Communications Act pursuant to 13 O.S. § 176.1 et seq. The
Court rejected this, and the reasoning suggests that a suspect in a holding cell never has an
expectation of privacy.
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Jeffery Robert Johnson v. State, No. F-2009-399 (Okl.Cr., April 15, 2011) (unpublished): Jury
Instructions; Defense Theory: Johnson was convicted by jury in Oklahoma County (the Hon.
Jerry Bass) of A & B w/Deadly Weapon (AFCFx2) and sentenced to 27 years. The facts centered
around Johnson stabbing his roommate after the roommate accused Johnson of taking money
from his wallet. Of course, the facts were in sharp dispute, and Johnson defended by asserting
defense of another (his girlfriend). The case is reversed on the grounds of faulty jury instructions
concerning defense of property and the definition of “aggressor.” NOTE: The complaining
witness claimed theft, but the theft had already occurred when he pursued Johnson; thus, the
complaining witness was not entitled to use force at all.
Debbie Edwards v. State, No. RE-2010-431 (Okl.Cr., April 19, 2011) (unpublished): Concurrent
and Consecutive Sentences: In this revocation case the trial court (the Hon. John S. Boggs,
Special Judge, Osage County) revokes cases that were originally ordered to run concurrently, but
orders them to run consecutively at the revocation hearing. The Court has consistently held that
this is not allowed and the State conceded error in this case. NOTE: Judge Boggs has done this in
the past and has been reversed for it in at least one other case where the State confessed the error.
Paul Tay v. The City of Tulsa, No. M-2009-967 (Okl.Cr., April 19, 2011) (unpublished): City
Ordinances: This is an oddball case out of Tulsa where Tay was ticketed for “Speed too Slow
for Conditions” (basically impeding traffic) in violation of a city ordinance (to the tune of
$500.00). Tay was in fact going too slow because he was on a bicycle. The posted speed limits
were 60 mph max, but 40 mph min. Tay argued (pro se) that people have a right to ride bicycles
on the public roads and that the ordinance and speed limit impinge that right by imposing
impossible conditions. The Court was not swayed. The opinion is noteworthy because this is the
second case of which I am aware where the Court has faced municipal ordinances that appear to
conflict with state law, but have nevertheless affirmed.
Dave Frank Cejka v. State, No. F-2010-138 (Okl.Cr., April 22, 2011) (unpublished): 1.
Vouching; 2. Evidence: Cejka was convicted of multiple counts of sexual abuse of a child and
sentenced to two terms of LWOP plus 200 years. No relief for Cejka, but a couple of interesting
legal points. First, there is a good discussion of improper vouching for the truthfulness of a child
witness, contrasting the expert testimony with the testimony of the mother who in fact vouched,
but it was determined to be harmless. Second, the trial court erred in allowing the jury to take the
taped interview of the child witness and view it during deliberations. This rule is found in a
1987 case, Martin v. State, 1987 OK CR 265, 747 P.2d 316. The reasoning is that the jury may
place undue emphasis on the testimony. The proper procedure when the jury wants to watch the
tape is to bring them and the defendant in open court to replay the tape in everyone’s presence.
This was not done, but was harmless error.
Allen Eugene Bratcher v. State, No. F-2009-794 (Okl.Cr., April 22, 2011) (unpublished): 1.
Prosecutorial Misconduct; 2. Excessive Sentence: Bratcher was convicted of Lewd
Molestation in Garfield County (the Hon. Ronald G. Franklin) and sentenced to 70 years. In light
of prosecutorial misconduct in seeking sympathy for the victim, the Court found the sentence
excessive, its conscience shocked, and modified the sentence to 30 years.
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Silvon Dane Kinter v. State, No. C-2010-322 (Okl.Cr., April 22, 2011) (unpublished): Guilty
Pleas; State: Kinter was charged in Oklahoma County with A & B w/Deadly. He ran into
problems when he could not pay his attorney. He wrote a letter to Judge Ray Elliott to this effect
and asked for appointment of a public defender. Judge Elliott denied the motion, basically
holding that since Kinter had retained counsel he was presumed not indigent, and Kinter ended
up pleading guilty for 20 in and 10 out. The Court held that Judge Elliott should have made
inquiry into whether Kinter was in fact indigent (since the presumption is rebuttable). Writ
granted.
Kassie Lakei Bills v. State, No. F-2009-404 (Okl.Cr., May 4, 2011) (unpublished): Voir Dire:
Bills was convicted by jury of Murder in the First Degree and sentenced to LWOP by the Hon.
Ray C. Elliott in Oklahoma County. In a prior case, Johnson v. State, 2009 OK CR 26, 218 P.3d
520, the Court reversed a conviction based upon statements made by Judge Elliott during voir
dire in which he strayed from the uniform instructions and stressed the importance of arriving at
a verdict and avoiding deadlocks. The Court found error and viewed his statements as a preemptive Allen charge. In the case of Bills, the Court applied Johnson and reversed again, finding
that the statements of Judge Elliott did not state the law accurately and constituted an
unwarranted intrusion upon the jury’s deliberative process. NOTE: The issue was not raised
below, but the Court reversed on plain error review.
Bobie Troy Frye v. State, No. F-2009-998 (Okl.Cr., May 5, 2011) (unpublished): Voir Dire: Here
is something you do not see every day: a case where the Court found error in all three
propositions raised by the appellant, yet did not grant any meaningful relief. The case involved
multiple sex offenses and was tried in Oklahoma County before a jury and the Hon. Twyla
Mason Gray. The Court held: 1) the 30-minute time limit imposed by Judge Gray for each side to
conduct voir dire was an abuse of discretion (but harmless); 2) on an issue of first impression,
the limitation on voir dire that counsel could not question prospective jurors on the range of
punishment was an abuse of discretion (but harmless); 3) failure of the trial court to give a “no
inference” instruction based upon the defendant’s choice to not testify (harmless); and 4) the
$1,000.00 fine imposed by the trial court when the jury did not impose a fine was error. Thus,
Frye still has to serve life in prison, but is released from the $1,000.00 fine. NOTE: The Court
deserves criticism in its handling of this case for at least two reasons. First, the case addressed an
important issue of first impression concerning voir dire; yet, the Court did not release the opinion
for publication. Second, the harmless error finding is defensible on all claims except the issue
involving the restriction on allowing defense counsel to question prospective jurors about their
ability to consider the punishment range under the statute. To me, this is very close to structural
error. At the very least it does not allow the defense to exercise peremptory challenges, and at
most it allows jurors who cannot possibly be fair in these cases with regard to the sentence.
Twilia Renae Wise v. State, No. F-2009-1110 (Okl.Cr., May 4, 2011) (unpublished): IAC: Wise
was convicted by jury in Lincoln County (the Hon. Paul M. Vassar) of First Degree Felony
Murder and sentenced to life. Although Wise raised several issues on appeal, the Court reversed
on her claim of ineffective assistance of counsel relating to counsel’s failure to adequately crossexamine accomplices on critical issues relating to their credibility.
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Marcus Jermaine Christon v. State, No. C-2010-695 (Okl.Cr., May 12, 2011) (unpublished):
Guilty Pleas: Yet another guilty plea winner when the trial court, the Hon. Donald L. Deason
(Oklahoma County) failed to appoint conflict-fee counsel to a pro se defendant who wrote a
letter stating that he was “tricked” into entering his plea.
Joseph Anthony McKinley v. State, No. F-2009-408 (Okl.Cr., May 12, 2011) (unpublished):
Waiver of Appellate Issues: This case presents an example of an appellate trap that should be
fairly obvious. Appellate counsel stated in his Brief that he “would stand on the same arguments
presented for his motion for discovery filed in 3/27/2006, arguing that he was racially profiled
and stopped illegally upon the highways by OBN agents due solely to the fact that he was a
minority.” As you might expect, the Court does not accept these types of arguments where
counsel incorporates authority and facts made elsewhere in the court below. Remember folks,
when you do an appeal, you actually have to argue your points in the Brief.
State v. Orlando Smith, No. S-2010-703 (Okl.Cr., May 13, 2011) (unpublished): State Appeals:
This is a State appeal out of Oklahoma County (the Hon. Tammy Bass-LeSure) where Smith was
charged with Murder in the First Degree when he shot and killed a bystander at a dance party
thinking that a rival gang was going to attack his gang. The preliminary hearing magistrate, the
Hon. Fred Doak, granted the demurrer, finding that the crime of Murder in the Second Degree
had been committed. Judge Bass-LeSure affirmed that ruling and denied the State’s application
to appeal. The Court affirmed, finding that there was a total lack of evidence that Smith acted
with malice aforethought to kill anyone. NOTE: This opinion contains a good discussion of the
differences between First and Second Degree Murder.
Nathan David Sparks v. State, No. F-2009-525 (Okl.Cr., May 13, 2011) (unpublished):
Sufficiency (Murder in the Second Degree): Sparks was tried and convicted by jury in Osage
County before the Hon. J.R. Pearman on charges of Second Degree Murder, Unlawful Delivery
of CDS, and Unlawful Removal of a Dead Body. The murder count was based upon the death of
a person to whom Sparks had delivered CDS. The Court REVERSED the murder count based
upon insufficient evidence, holding that the facts were distinguishable from a published case,
Palmer v. State, 1994 OK CR 16, 871 P.2d 429, in which the Court had affirmed a convicted for
Murder in the Second Degree in a delivery case.
Leaf Dimaria v. The City of Oklahoma City, No. M-2009-976 (Okl.Cr., May 13, 2011)
(unpublished): Trespass: This is an interesting case out of Oklahoma County Municipal Court,
the Hon. William J. Manger, where a process server tried to serve a subpoena for a deposition on
property that was fenced. Dimaria jumped the fence (or closed gate) and began knocking on the
doors to accomplish service. The homeowner apparently called the police and Dimaria was cited
for trespassing and convicted in municipal court. She appealed, contending that under the
municipal ordinance at issue the lawful service of process was a defense. The Court rejected this
defense and affirmed. NOTE: Judge Lumpkin dissented.
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United States v. Johnson, No. 10-6066 (10th Cir., November 2, 2010) (Published) (Murphy,
Holloway & O’Brien): 1. Search and Seizure; Traffic Stops; 2. Federal Sentencing
Guidelines (ACCA): This is a Felon in Possession case involving a suppression issue arising out
of a traffic stop effected by OHP Trooper Kimmons. Kimmons noticed a car driven by Johnson
at 3:30 a.m. after he saw it swerve into another lane. Kimmons decided to stop the car for unsafe
lane change, but followed it for a mile, during which he saw three occupants “shuffling
frantically inside.” This caused him concern for his safety when he made the stop. He ordered the
driver back to his patrol car and immediately noticed the odor of burnt marijuana. Of course,
Johnson had no driver’s license and the car was rented. In fact, none of the occupants had
driver’s licenses and Kimmons also stated that he saw open beer cans, but that none of the
occupants appeared intoxicated. Based upon these facts (primarily the odor of marijuana),
Kimmons and other officers searched the car and found a gun which Johnson admitted was his.
The District Court held that the search was supported by probable cause. HELD: The panel
found probable cause to search (in fact stated that the odor of the marijuana alone would justify
the search. Also, Johnson challenged application of the ACCA in his case because some of his
priors out of Missouri where committed when he was 17 years old which, the argument goes,
would not be proper because federal law defines a juvenile as someone under the age of 18, and
therefore the priors at issue should count only as juvenile offenses under federal law. The panel
did not buy this either, and published the decision citing authority from other circuits and none to
the contrary.
United States v. Wampler et al., No. 09-6229 (10th Cir., November 16, 2010) (Published)
(Gorsuch, Ebel & Arguello from the District of Colorado): Jurisdiction (Appellate): The pretrial issue is whether an unconsummated plea agreement between the defendants and their former
corporate employer and the Government bars their current prosecution and upcoming trial. The
defendants assert that enforcement of the agreement means that they will not even have to face
trial. In order to bar the trial in the first place, they lodged this interlocutory appeal. However, the
panel held that it lacked jurisdiction to hear such an appeal.

1 James L. Hankins is in private practice in Oklahoma City, Oklahoma, and produces the weekly newsletter
Oklahoma Criminal Defense Weekly which is circulated via email. For more information or to contact James just
visit www.ocdw.com or email him at jameshankins@ocdw.com.
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United States v. Pablo, No. 09-2091 (10th Cir., November 16, 2010) (Published) (Briscoe, C.J.,
Ebel & Holmes): Confrontation; Right to Present a Defense: Sex crimes convictions affirmed
over claims relating to: 1) confrontation when the Government’s DNA expert relied on the notes
of other lab technicians in testifying (no reversible error because Pablo did not raise this issue
below and the panel found no plain error; see footnote 10 for a good explanation on how failure
to object below can torpedo an appeal); 2) interference with the right to present a defense when
witnesses were dissuaded from testifying when the “specter of self-incrimination” was raised by
the District Court and the prosecutor (the prosecution did not actively discourage the witnesses
from testifying through threats of prosecution); and 3) exclusion of evidence under Rule 412 that
the prosecutrix was seen undressed with two other men on the night of the rape, and that she
made sexual advances towards the co-defendant (more plain error review).
Thomas v. United States Disciplinary Barracks, No. 09-3291 (10th Circuit, November 16, 2010)
(Published) (Hartz, Anderson & Tymkovich): Military Courts: This is an appeal in a habeas
case involving convictions by a military court. The panel phrased the issue as whether the
military court’s summary dismissal of a claim rests on adequate legal grounds, and concluded
that it did. Interesting discussion of federal court review in habeas of military courts (the review
is limited with great deference).
United States v. Hall, No. 09-3165 (10th Cir., November 16, 2010) (Published) (Hartz, Anderson
& Tymkovich): Prior Convictions: Odd bank robbery case where the District Court
inadvertently read the entire Indictment which stated that Hall had prior convictions for bank
robbery (these were predicates for a charge of felon in possession). Hall argued that this made
him testify, which of course made the priors admissible to impeach him. The panel held that even
if this were true, the error would be harmless.
United States v. Lobato, No. 10-8035 (10th Cir., November 16, 2010) (Unpublished) (Anderson,
Baldock & Brorby): Jurisdiction (Appellate): District Court indicated to Lobato that trial
counsel could withdraw and that new counsel would be appointed. By the time new counsel
entered an appearance, months had gone by and the 10 days to file the notice of appeal had
elapsed. The panel held that since Lobato was not at fault it would accept jurisdiction and decide
the case on the merits (alas, a loser for Lobato, but at least he got his day in court).
United States v. Sprenger, No. 10-5005 (10th Cir., November 22, 2010) (Published): Statutory
Construction: Sprenger was convicted of Conspiracy to Transfer Firearms out of state and
sentenced to 27 months. He argued on appeal that the statute did not reach his conduct and that
the District Court constructively amended the Indictment by not instructing on one of the objects
of the conspiracy. AFFIRMED on the basis that the statute simply proscribes transferring
weapons to a person outside the state; and since Sprenger transferred weapons to persons in
Mexico this qualified (in other words, a foreign jurisdiction is encompassed by the statute) and
also there was in fact no constructive amendment.
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Curtis v. Chester, No. 09-3338 (10th Cir., November 24, 2010) (Published): Federal Parole:
Curtis was convicted of felony murder in 1976 and given a life sentence, but with parole
eligibility. In 2002, he was paroled (for the second time) but re-arrested and revoked by the
Parole Commission (with a reconsideration date of fifteen years) after it found that Curtis had
assaulted a female by punching her in the face, attempting to rape her, and threatening to kill her.
At the hearing, the complaining witness did not appear although she had been subpoenaed (she
did not leave a forwarding address when she moved). Curtis plead guilty to assault in the new
criminal cases and the other charges were dismissed. In this opinion, the revocation is affirmed
over his claims regarding: 1) the confrontation clause (it does not apply directly to parole
revocation proceedings, although there is a soft Due Process component to the hearings); 2)
consideration of the dropped charges; 3) double counting in relying upon the 2002 sexual assault
both to determine the guidelines range and to justify an above-guidelines sentence; and 4) denial
of discovery (the tapes of the hearing).
United States v. Alvarez-Bernabe, No. 10-1199 (10th Cir., November 30, 2010) (Published)
(Anderson, Baldock & Brorby): Federal Sentencing Guidelines; Reasonableness: AlvarezBernabe plead guilty to illegal re-entry and was sentenced to 57-months. AFFIRMED over his
claim that his sentence was substantively unreasonable.
United States v. Becker, No. 09-5154 (10th Cir., December 1, 2010) (Published) (Kelly, Lucero
& Holmes): Child Porn; Statutory Construction: In this guilty plea case involving Receipt and
Possession of Child Pornography, the sentence is affirmed over Becker’s claim that his Illinois
prior conviction for Solicitation of a Minor did not qualify as a crime “relating to aggravated
sexual abuse, sexual abuse, or abusive sexual conduct of a minor” under 18 U.S.C. § 2252(b)(1)
and (2).
United States v. Frownfelter, No. 09-4211 (10th Cir., December 1, 2010) (Published) (Kelly,
Lucero & Holmes): Guilty Pleas: According to the panel, this case arose out of a “poorly drafted
indictment and a botched plea agreement.” Frownfelter plead guilty to a single count of theft of
government funds. However, the Government mischaracterized this misdemeanor crime as a
felony and Frownfelter initially accepted this characterization, although he caught the error prior
to sentencing during which he requested the District Court to sentence him as a misdemeanant
which the District Court refused to do. To compound matters, after Frownfelter paid restitution
and began serving his sentence of one year and a day in prison, the Government conceded that
Frownfelter had in fact plead guilty to a misdemeanor and urged that the plea agreement should
be voided in its entirety on the contract principles of mutual mistake and frustration of purpose.
The Court held: “We decline the invitation to rescue the government from its own blunder.
Exercising jurisdiction under 28 U.S.C. § 1291, we instead vacate the erroneous felony
conviction and remand to the district court with instructions to enter a misdemeanor conviction
and sentence Frownfelter accordingly.
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Lopez v. Trani, No. 10-1088 (10th Cir., December 6, 2010) (Published) (Kelly, McKay &
Lucero): Habeas Corpus; Equitable Tolling: This is an opinion on an esoteric aspect of federal
habeas law when a petitioner misses the one-year filing deadline, but asserts an equitable tolling
argument based on the fact that he is actually innocent. There has been some ambiguity in the
unpublished cases from the circuit whether the petitioner must also show due diligence in
pursuing the claim. The panel held that such a showing is not required. Lopez was convicted in
state court of rape and sentenced to a lengthy prison term. He presented an affidavit from the
victim that recants her trial testimony and states that the sex was consensual. That, said the panel,
was enough to warrant equitable tolling to overcome the missed limitations period. But, that only
gets him in the courthouse door. The panel reviewed the underlying claims and found them so
wanting as to deny a COA on them, and thus dismissed the appeal of this innocent man because
he received a fair trial(!!)
United States v. Reese, No. 10-2030 (10th Cir., December 10, 2010) (Published) (Briscoe,
Holloway & Murphy): Second Amendment: This is a case involving a prosecution for
possessing a firearm while subject to a domestic protection order in violation of 18 U.S.C. §
922(g)(8). Reese won in the District Court on his as-applied challenge under Heller and the
Second Amendment, but the circuit reversed when it applied intermediate scrutiny to the
constitutional challenge.
Pavatt v. Jones, No. 10-6268 (10th Cir., December 14, 2010) (Published) (Briscoe, C.J., Gorsuch
& Holmes): Death Penalty; Lethal Injection: This is the opinion regarding the motion for
preliminary injunction brought by several Oklahoma death row inmates challenging the lethal
injection method. This order found no legal basis for the injunction and was originally issued as
an unpublished order, but the panel has published it here. The problem arose when the State
could not obtain sodium thiopental and wanted to substitute another drug, pentobarbital.
United States v. Regan, No. 10-2021 (10th Cir., December 23, 2010) (Published) (Briscoe, C.J.,
Holloway & Murphy): Child Porn: Regan plead guilty to a single count of receiving visual
depictions of minors engaged in sexually explicit conduct. The Guideline range was 97-121, but
Regan requested the statutory minimum of 60 months and appealed his sentence as substantively
unreasonable when he did not get it. Regan made the enterprising argument that the Sentencing
Commission did not base the range for possession of child porn based upon empirical study, and
thus the range is skewed way too high simply based upon the revulsion associated with such
images. The panel found the argument interesting (and supported by cases), but noted that Regan
failed to raise it below which spelled doom. Affirmed.
United States v. Flonnery, No. 10-6037 (10th Cir., January 5, 2011) (Published) (Hartz, Seymour
& Tymkovich): Perjury: This is a case out of the W.D. Oklahoma where Flonnery was convicted
of Obtaining Money Through False Pretenses (under the Assimilative Crimes Act). Flonnery was
a civilian employee of the D.O.D. at Ft. Sill, Oklahoma. He was convicted of defrauding another
employee by using an “investment opportunity.” AFFIRMED over his claims regarding: 1)
sufficiency of the evidence and jury instructions on the situs of the fraud (whether one count
actually happened on Ft. Sill); 2) a sentence challenge based upon the amount of loss; and 3) a
challenge to an enhancement based upon the trial court’s finding of obstruction of justice when it
found that Flonnery committed perjury when he testified at trial.
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United States v. Dobbs, No. 09-5025 (10th Cir., January 5, 2011) (Published) (Briscoe, C.J.,
Holloway & Holmes): Child Porn: Blockbuster opinion in a Receipt of Child Porn case (out of
the N.D. Oklahoma) holding that the Government failed to present evidence sufficient to prove
that Dobbs knowingly received the images found on his hard drive(!!) The key seemed to be that
the images were found in the computer’s cache, and the Government expert explained how that
worked including the fact that the user does not necessarily have to see an image for it to be
captured by the computer’s automatic-caching function; thus, he acknowledged that there was no
evidence that Dobbs actually viewed the charged images, much less clicked on, enlarged, or
otherwise exercised actual control over any of them. The facts are strong in that Dobbs typed in
search terms and apparently sought child porn. This is a lengthy opinion and a primer on
computers, the differences between “receipt” and “possession” cases, and the law of sufficiency
of the evidence. NOTE: Chief Judge Briscoe dissented. This 2-1 opinion might get some
attention further down the line.
United States v. Wilkinson, No. 10-6024 (10th Cir., January 18, 2011) (Published): Search and
Seizure; Collective Knowledge Doctrine: In this drug case, Wilkinson opted for a bench trial in
the W.D. Oklahoma and was convicted. The issue on appeal was whether the search was valid.
The cocaine was found in Wilkinson’s truck after a traffic stop by an officer acting at the request
of a fellow officer who had observed a license-tag violation. The panel found the search proper:
“The stop was proper because the ‘collective knowledge’ doctrine—under which the legality of
the detention of a suspect by an officer can be supported by information possessed by a fellow
officer who requests the detention, even if the requesting officer does not communicate the
information to the other officer—applies to traffic stops for misdemeanors as wells as stops for
felonies.”
United States v. Polly, No. 08-6048 (10th Cir., January 18, 2011) (Published): Search and
Seizure; Traffic Stops: This is a drug case out of Oklahoma City where police had a garage
under surveillance for suspected drug activity. Polly drove out of it, noticed an undercover
officer, and sped through a residential area for which he was stopped by a marked patrol unit. A
search of Polly’s person revealed drugs and cash, a later search of his vehicle revealed a receipt
for a U-Haul storage unit, and a search warrant for the storage unit also was used to discover
cocaine powder. Polly pled guilty but raised several claims. The panel had no problem rejecting
Polly’s search and seizure claims (although there is an interesting Gant issue regarding the search
of the truck), found most of the other claims waived per the appeal waiver, and dismissed
without prejudice a claim based upon IAC at the suppression hearing.
United States v. King, No. 09-5179 (10th Cir., January 19, 2011) (Published): Constructive
Possession: King challenged his conviction of possession of a firearm in furtherance of a drugtrafficking crime on the basis that the evidence was insufficient to show either that he possessed
the firearm or that he did so in furtherance of a drug-trafficking crime. The panel found the
evidence sufficient and affirmed. This opinion is a primer on the law of constructive possession.
The panel clarified circuit law to expand the doctrine even in cases where the accused does not
control the premises upon which the firearm is found (in this case the trunk of a car).
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United States v. Yeley-Davis, No. 10-8000 (10th Cir., January 20, 2011) (Published):
Confrontation/Cross-Examination (Cell Phone Records): Yeley-Davis was convicted and
sentenced to life imprisonment for conspiracy to possess with intent to distribute, and to
distribute, over 500 grams of meth. Affirmed over her claims regarding: 1) erroneous admission
of Verizon wireless cell phone records (no Confrontation Clause violation because the records
were not testimonial); 2) use of a prior conviction of taking a controlled substance into a jail as a
predicate prior felony drug offense; and 3) imposition of a life sentence constitutes cruel and
unusual punishment.
United States v. Goodman, No. 09-5087 (10th Cir., January 28, 2011) (Published): Insanity and
Competency: Instructive opinion in the case of a military veteran (Iraq) who robbed a string of
convenience stores in Tulsa. His only defense at trial was insanity which the jury rejected.
REVERSED on the basis that the District Court limited improperly the testimony of lay defense
witnesses. The first limitation was that they could testify only to Goodman’s behavior during the
days immediately surrounding the robberies. This temporal limitation was error. The second
limitation was that the lay witnesses could not testify as to their opinion on Goodman’s sanity.
This was also error(!!) Neither error was harmless and Goodman gets a new trial.
United States v. Burke, No. 10-3030 (10th Cir., February 2, 2011) (Published): Waiver of
Appellate Issues: Burke entered guilty pleas to several counts of Possession of Child Porn and
Firearms. In this appeal he challenged the search of his home pursuant to a warrant on the basis
that the affidavit lacked sufficient detail to support probable cause, and also on the basis that the
search warrant itself was too general. The first ground was waived because it was not raised in
the district court and since Burke failed to provide good cause for the Court to consider it on
appeal per Rule 12. The second ground is denied on the merits. NOTE: It appears that this
opinion was published because the Court clarified that the waiver rule in Rule 12 governs pretrial suppression motions rather than the plain error rule under Rule 52(b).
United States v. Begay, No. 10-2068 (10th Cir., February 7, 2011) (Published): Supervised
Release: Begay, a convicted sex offender, appeals the District Court’s modification of the
conditions of his supervised release to include clinical polygraph testing. The panel found no
abuse of discretion and AFFIRMED in this opinion which contains a good discussion of the
general issue of modification of the terms of supervised release.
United States v. Madrid, No. 09-2262 (10th Cir., February 10, 2011) (Published) (Kelly, Baldock
& Hartz): Jurisdiction; Appellate: If a District Court grants a defendant’s motion to extend the
appeal time, does the Government have to cross-appeal to challenge it, or can it just file a motion
to dismiss (because the reason of “excusable neglect” was not good enough)? In this case, the
panel held that the motion is sufficient. On the merits, the panel also found the excuse for late
filing was not good enough and dismissed the appeal. NOTE: The timeliness of an appeal in a
criminal case is not jurisdictional as it is in a civil case.
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United States v. McBride, No. 10-3206 (10th Cir., February 14, 2011) (Published) (Hartz, Brorby
& Tymkovich): Supervised Release: Sentence of 12 months in a revocation of supervised
release case is affirmed over claims of substantive and procedural unreasonableness.
United States v. Mike, No. 09-2230 (10th Cir., February 17, 2011) (Published) (Briscoe, C.J.,
Holloway & Melgren, D. Kan. by designation): Conditions of Probation; Supervised Release:
Mike committed an assault resulting in serious bodily injury in 2009. But, because he had a prior
sex offense conviction from 1997, the District Court imposed the conditions for supervised
release for sex offenders as well as a number of special conditions. In this appeal, the panel
found a condition regarding computer monitoring vague (because it was not clear whether it
applied to Mike’s personal computer or to any computer to which he had access) and engaged in
a good discussion whether allowing a probation officer to direct treatment was improper
delegation (the condition was construed to avoid the issue). Another condition involved an
occupational restriction in working around children, as well as third-party (employer)
notification. This one was vacated and remanded because the District Court failed to make
certain findings. Finally, Mike objected to a condition that prohibited him possessing sexually
explicit materials. The panel noted a circuit split on this issue, but found no plain error under the
facts of the case.
United States v. Story, No. 09-6261 (10th Cir., February 22, 2011) (Published) (Hartz, Seymour
& Tymkovich): Federal Sentencing: The District Court sentenced Story to additional prison
time so that she could be eligible for drug rehab. The panel noted a circuit split on this issue, and
the fact the Supreme Court has granted cert on the issue, and even went so far as to side with the
circuits supporting Story’s claim that the District Court cannot do what it did. Since Story did
not raise this specific claim in the District Court, review was for plain error; and because the law
was in flux on this legal question, the error was not plain. So, even though the panel held in her
specific case that the District Court could not do what it did, the panel let the District Court do
what it did anyway.
United States v. Davis, No. 09-3010 (10th Cir., February 25, 2011) (Published) (Hartz, Anderson
& Tymkovich): Enhancement: David was convicted of drug charges stemming from a traffic
stop in Kansas. AFFIRMED over his claims on appeal relating to: 1) denial of his motion to
suppress the search of his car; 2) sentence enhancement because one of the alleged priors had the
wrong case number as offered by the Government (no notice violation); and 3) use of a drug
arrest subsequent to the arrest in this case to show motive and intent.
Brace v. United States, No. 10-3120 (10th Cir., March 15, 2011) (Published) (Briscoe, Tacha &
O’Brien): Habeas Corpus; General: Brace was convicted of money laundering and appealed
unsuccessfully, as well as filing and being denied on multiple 2255 motions. In this new case, he
tried to bring a collateral attack under 28 U.S.C. § 2241 (apparently in order to by-pass the
stringent successive petition requirements of 2255 motions) on the basis of an intervening
Supreme Court decision. Not surprisingly, the panel held that he was prevented from doing this
because he failed to demonstrate that 2255 was an inadequate or ineffective remedy. NOTE: The
panel rejected the approach of the Fifth Circuit that may have allowed Brace to proceed under an
“actual innocence” savings clause.
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United States v. Cudjoe, No. 09-6257 (10th Cir., March 15, 2011) (Published) (Kelly, Baldock &
Brorby): Waiver; Appeals: Waiver of appeal is enforced in this case where trial counsel filed an
Anders brief.
United States v. Tony, No. 09-2264 (10th Cir., March 17, 2011) (Published) (Briscoe, Tacha &
O’Brien): 1. Habeas Corpus; COA; 2. Jurisdiction; General: Tony, a federal prisoner
proceeding pro se, appealed the dismissal of his 2255 motion raising jurisdictional and double
jeopardy issues. In this opinion, the panel denied a COA and dismissed, although the discussion
about jurisdiction is interesting. Tony alleged that the Government failed to show that the crime
happened on Indian Country. The panel treated this as an element of the offense rather than as a
subject-matter jurisdictional claim.
United States v. Washington, No. 10-3144 (10th Cir., March 23, 2011) (Published) (Kelly,
Baldock & Hartz): Sufficiency of the Evidence: Convictions for wire and mail fraud, and
commercial carrier fraud, are affirmed over claims of error relating to the sufficiency of the
evidence on the commercial carrier fraud count because use of the carrier was not essential to the
scheme and occurred after the purpose of the scheme had been completed, and improper
sentence increase based upon a loss calculation that included losses incurred by assignees of
original loans.
United States v. Begaye, No. 09-4075 (10th Cir., March 25, 2011) (Published) (Tymkovich,
Holmes & Pollak, sitting by designation): Federal Sentencing Guidelines: In this particularly
vile child sex-abuse case, an upward departure on the basis of the “extreme psychological injury”
to the victim (his 11-year-old daughter), as well as “extreme conduct” in other circumstances, is
affirmed.
United States v. Garcia, No. 10-2115 (10th Cir., March 28, 2011) (Published) (Lucero, Gorsuch
& Holmes): Experts: Garcia was convicted of being a “straw buyer” in a firearms deal in which
she knowingly made false statements to a federally licensed firearms dealer. AFFIRMED over
her claims relating to admission of portions of a BATF agent’s expert testimony, and a four-level
enhancement for arms trafficking.
United States v. Wilgus, No. 09-4046 (10th Cir., March 29, 2011) (Published) (Kelly, Ebel &
Murphy): RFRA: Joining the Ninth and Eleventh Circuits, the panel held that possession of
eagle feathers by a non-Native American practitioner of a Native American religion does not
violate the Religious Freedom Restoration Act (thus the conviction of Wilgus is affirmed).
Licon v. Ledezma, No. 10-6166 (10th Cir., March 30, 2011) (Published) (Hartz, Anderson &
Tymkovich): BOP (early release): Licon goes at it pro se, challenging a BOP policy that
disallows inmates who have been convicted of felon in possession of a firearm from benefiting
from early release by completing drug rehab programs. Licon made the sensible argument that
the policy arbitrarily categorized every inmate convicted of firearm possession as violent
offenders. As you might have guessed, this sensible argument was soundly rejected by the panel,
which found that the BOP policy is not arbitrary, and therefore BOP acted within its discretion.
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United States v. Rausch, No. 10-1388 (10th Cir., March 30, 2011) (Published) (O’Brien, Tacha &
Seymour): Allocution: Rausch challenged his sentence after revocation of his supervised release
on the basis that the district court denied him his right to allocution at sentencing. There has been
an unresolved question in the circuit for years regarding the standard of review on allocution
claims when the issue was not raised below. In this opinion, albeit in a footnote, the panel held
that a defendant who fails to object to the district court’s procedures regarding the right of
allocution must demonstrate plain error. There is also a question whether allocution applies at all
in revocation proceedings under the Federal Rules, but that question was avoided because
Rausch could not meet the other prongs of plain error review.
United States v. McHugh, No. 10-5065 (10th Cir., April 4, 2011) (Published) (O’Brien, Seymour
& Holmes): Searches and Seizures; Reasonable Suspicion: McHugh plead guilty to felon in
possession of a firearm, but reserved his right to challenge the search, which was precipitated by
a security guard at a high-crime apartment complex who apprehended McHugh and another
suspect (and told police that he thought they had a gun in the car); and concluded by Tulsa,
Oklahoma, police officers when they arrived and detained McHugh. The issue was whether the
initial investigatory detention of McHugh was reasonable (when the Tulsa police officer ordered
McHugh out of the car and patted him down). The panel had no trouble finding that it was; and
Judge O’Brien penned a concurrence, wondering whether the panel had to even consider the
Terry issue since the officer’s actions could have been justified by public safety concerns.
United States v. Flood, No. 10-4105 (10th Cir., April 4, 2011) (Published) (Briscoe, Tymkovich
& Gorsuch): 1. Statute of Limitations; 2. IAC: Flood was convicted by jury of making false or
misleading statements to auditors, securities fraud, perjury, and conspiracy to commit securities
fraud. Flood raised a statute of limitations defense and also an IAC claim. As to the statute of
limitations defense, the wrinkle in the case is that Flood had executed a S/L waiver and the panel
found it valid and enforceable, refusing to find that such a waiver must be executed in “open
court.” As to the IAC claim, the panel enforced the circuit rule that such claims must be brought
in collateral proceedings via 2255.
Stemple v. Workman, No. 09-5097 (10th Cir., April 4, 2011) (Unpublished) (O’Brien, Tacha &
Holmes): Habeas Corpus; Capital Habeas Cases: Capital habeas case affirmed over claims
relating to a videotaped interview where Stemple invoked counsel (the panel found that he was
not in custody for Miranda purposes); admission of jailhouse documents and informant
testimony (procedurally barred and unexhausted); and a motion to expand the COA is denied.
United States v. Sturm, No. 09-1386 (10th Cir., April 4, 2011): Child Porn: This is an order
granting en banc rehearing to determine a question of statutory construction in child porn cases:
whether a “visual depiction” under 18 U.S.C. 2252 & 2252A refers to the actual image possessed
by the accused, or does it encompass the prior generations of the image including the original?
The issue is important as it relates to the element of travel in interstate commerce.
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United States v. Langford, No. 10-6070 (10th Cir., April 11, 2011) (Published) (Kelly, Holloway
& Lucero): Jurisdiction: The panel’s first paragraph says it all: “Robert Langford appeals his
conviction for being a spectator at a cockfight under 18 U.S.C. §§ 13, 1151, and 1152, applying
Okla. Stat. tit. 21, § 1692.6. We conclude that federal courts do not have authority over
victimless crimes committed by non-Indians in Indian country. Reviewing the district court’s
determination under 28 U.S.C. § 1291, we vacate Langford’s conviction and remand for the
criminal information to be dismissed with prejudice.” Stated another way, “The states possess
exclusive criminal jurisdiction over crimes occurring in Indian country if there is neither an
Indian victim, nor an Indian perpetrator.”
United States v. Smith, No. 10-6039 (10th Cir., April 12, 2011) (Published) (Kelly, Holloway &
Lucero): 1. Sufficiency; 2. Venue: Smith was convicted of embezzlement from an employee
benefit plan and making false statements to a government agent. Both convictions are reversed
on the basis that the evidence was insufficient to support the embezzlement charge, and venue
was improper on the false statement charge.
United States v. Huff, No. 10-4079 (10th Cir., April 19, 2011) (Published) (Lucero, Baldock &
Tymkovich): Money Laundering: Huff asserted that he did not commit money laundering
because, even though he deposited checks in his business account, he did not obtain the proceeds
until after he deposited the checks. Of course, the panel did not buy this and concluded that the
elements of a money laundering charge are met when the defendant obtains proceeds in the form
of a check as a result of wire fraud and then deposits the check into a bank account.
United States v. Ludwig, No. 10-8009 (10th Cir., April 22, 2011) (Published) (Murphy,
Tymkovich & Gorsuch): Searches and Seizures: 1. Reasonable Suspicion; 2. Drug Dogs:
Drug conviction based on a traffic stop and subsequent search are affirmed over search and
seizure claims. Ludwig was stopped for speeding and the trooper became suspicious when
Ludwig offered a strange story about his travel plans. The trooper ran a drug dog around the car
and it alerted, end of story (also, the panel noted that even if a radar gun has problems through
faulty maintenance, a trooper’s visual estimate of speed can provide PC for a traffic stop). The
panel also noted several factors supporting reasonable suspicion to detain Ludwig after the stop
had been concluded, including 1) the fact that Ludwig did not stop immediately when the trooper
flashed his lights; 2) overpowering odor of cologne when Ludwig rolled down his window; 3)
Ludwig was driving a vehicle registered to a third party who was not present; 4) his account of
his travel plans was suspect; and 5) exceptional nervousness. Also of note is the panel’s handling
of Ludwig’s claim that the documentation of the drug dog showed that it was accurate only 58%
of the time in discovering large quantities of drugs. The panel held that a valid certification was
enough, and that courts should not look beyond that; but, even if they did then 58% would be
good enough to establish PC to search(!!??)
United States v. Maestas, No. 10-2226 (10th Cir., April 25, 2011) (Published) (Murphy, Hartz &
Holmes): Searches and Seizures; Warrantless: In this drug and firearm case, the denial of the
motion to suppress is affirmed. Police set up Maestas with a controlled buy at a tri-plex, but
Maestas was tipped off and dumped the drugs and gun in an “enclosed garbage storage area.”
The panel held that Maestas (who was not a resident) did not have a reasonable expectation of
privacy in the area.
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Selsor v. Workman, No. 09-5180 (10th Cir., May 2, 2011) (Published) (Briscoe, Tymkovich &
Gorsuch): Habeas Corpus; Capital Habeas Cases: Oklahoma capital habeas case is affirmed
over claims relating to: 1) allowing the State to seek death at the re-trial as a violation of Due
Process; 2) allowing the State to seek death at the re-trial as a violation of Double Jeopardy; 3)
use of the post-crime criminal statute at the re-trial; 4) an equal protection claim; 5) vindictive
prosecution to seek death at the re-trial; 6) penalty phase prosecutorial misconduct; and 7) victim
impact testimony regarding the appropriate sentence.
United States v. Yelloweagle, No. 09-1247 (10th Cir., May 2, 2011) (Published) (Tacha, Kelly &
Holmes): Sex Offender Registration; Waiver: Yelloweagle was a convicted (federal) sex
offender who was indicted for failing to register. He raised a challenge in the District Court to the
registration scheme that “no provision of the Constitution authorizes Congress to require all sex
offenders to register” (i.e., even those who do not travel in interstate commerce); and also that,
even if the registration requirement was valid, there was no jurisdictional basis to enforce it.
Unfortunately, he failed to raise the first argument on appeal and the panel held simply that, if it
assumes that the registration requirement is valid, then the Necessary and Proper Clause
authorizes the enforcement provisions.
United States v. Mollner, No. 09-4158 (10th Cir., May 4, 2011) (Published) (Kelly, Lucero &
Holmes): Federal Sentencing Guidelines; Obstruction of Justice: Mollner plead guilty to
armed bank robbery. Prior to sentencing, the Government moved to compel Mollner to testify
against his co-defendant (with a grant of immunity), but Mollner refused. This resulted in a twolevel enhancement for obstruction of justice which Mollner attacked in this appeal. The panel
found no error and affirmed.
United States v. Harrison, No. 10-5061 (10th Cir., May 11, 2011) (Published) (O’Brien, Seymour
& Holmes): Searches and Seizures (Consent): ATF agents conducted a warrantless search of
Harrison’s apartment. The District Court suppressed on the basis that deceitful tactics used by the
ATF to gain consent to search rendered the consent involuntary. In this case, the Government
appealed and the Tenth Circuit affirmed. An ATF agent surveilled the apartment for months but
found no evidence of drug trafficking, and was thus unable to secure a warrant. He decided to
conduct a knock-and-talk, telling Harrison that his agency had received an anonymous call that
there were drugs and bombs in the apartment. The agent testified that he had planned to say this
even though it was false “in an effort to gain his consent to search.” The Government argued that
this was an acceptable form of deception in order to gain consent. The panel was having none of
it, holding that the District Court’s conclusion was credible that the statements by the ATF agent
implied that a bomb may have been planted in the apartment.
United States v. Trestyn, No. 10-8029 (10th Cir., May 11, 2011) (Published) (Kelly, Tacha &
Ebel): Searches and Seizures; Counsel of Choice: Guilty plea convictions are REVERSED on
the basis that a traffic stop in Wyoming for improper tag display exceeded the scope of the stop
since once the officer made the stop and walked up to the car, he should have noticed that the tag
was correct and not a violation of Wyoming law. Thus, his continued questioning regarding
travel plans and requesting ID were unconstitutional. Also, the panel denied a claim relating to
denial of counsel of choice by refusing to continue a suppression hearing.
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United States v. Creighton, No. 10-1033 (10th Cir., May 12, 2011) (Published) (Lucero, Baldock
& Tymkovich): Search and Seizure (Inventory Searches); Waiver of Appellate Issues (Law
of the Case): Creighton and his friends stole mail and used the information for identity theft. In
this appeal he challenged several searches, but to no avail. The first was an inventory search, but
the department had standard criteria. The second was a warrantless entry into a hotel, but
Creighton was not the registered occupant and the rent was overdue (no standing or reasonable
expectation of privacy). The third was an arrest of Creighton under exigent circumstances.
NOTE: The only notable aspect of this case is encapsulated in footnote 6 and in Judge Lucero’s
concurring opinion. The Government had earlier appealed a search and seizure ruling in
Creighton’s case and the Circuit had ruled on it, but in that appeal Creighton did not press the
same grounds as he did in this (his own) appeal. In the footnote, the majority suggested that
Creighton’s failure to raise the alternative grounds in the earlier appeal would doom appellate
consideration of the issue based on the doctrine of law of the case (the majority addressed the
merits because the Government did not press the issue). Judge Lucero sharply disagreed with this
assertion in his concurring opinion.
United States v. Lain, No. 10-3201 (10th Cir., May 12, 2011) (Published) (Holmes, Baldock &
Johnson, sitting by designation from N.M.): Attorney’s Fees: Lain was acquitted of delivering a
firearm without a federal license. He sought attorney’s fees from the Government under the Hyde
Amendment, but the District Court denied his request. In this appeal, the panel affirmed, holding
specifically that the standard of review in these cases is an abuse of discretion.
United States v. Vigil, No. 10-4114 (10th Cir., May 12, 2011) (Published) (Kelly, Tacha & Ebel):
Federal Sentencing Guidelines (ITB enhancement & Fines): Vigil was arrested and plead
guilty to identity theft after police found a large cache of counterfeit identifications and other
evidence of it in his car. Vigil objected to a two-level enhancement under 2B1.1(b)(4) which
applies when the offense involved receiving stolen property and the defendant was in the
business of receiving and selling stolen property (the so-called “ITB Enhancement”). The
District Court also imposed a $10,000.00 fine despite the fact that the PSR indicated that he
could not pay it. REVERSED because the “ITB Enhancement” requires that the defendant sell
stolen property and there was no evidence that Vigil did so. Also, the fine was vacated because
was clear that it was imposed because the District Court could not impose the full restitution
amount because of the plea agreement.
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United States v. West, No. 10-4123 (10th Cir., May 17, 2011) (Published) (Kelly, Tacha & Ebel):
Law of the Case & the Mandate Rule: In this appeal, which was remanded earlier for resentencing, involving a felon-in-possession conviction and a mandatory minimum 15 years
sentence, the panel had held previously that the crime of “failing to stop” for officers was a
violent felony under the ACCA. In this opinion, the panel affirmed that prior holding under the
“law of the case” doctrine (West had sought to by-pass the doctrine by noting that the Supreme
Court had granted certiorari in a case to address this issue; but, the panel held that until the
Supreme Court changes things, the prior panel decision was the law of the case). Also, in his
prior appeal West had failed to challenge a restitution order. However, when his case was
remanded he did challenge it, even though the restitution order was not the reason why the case
was remanded. Could he challenge the restitution order? The District Court said “no” and refused
to address it, but the panel said yes, and reversed and remanded yet again for the District Court to
address it on the merits. This question deals with the “mandate rule” and is an esoteric rule of
policy and practice among the circuit courts of appeals with no clear agreement concerning the
scope of resentencing on remand. The panel discussed the rule in the Tenth Circuit which is
surprisingly liberal to defendants.
United States v. Foy, No. 09-3314 (10th Cir., May 23, 2011) (Published) (O’Brien, Seymour &
Tacha): Wiretaps; Venue: Foy was convicted of drug conspiracy and attempting to possess with
intent (cocaine). In this opinion, the panel affirmed the conspiracy conviction over his claims
relating to suppression of wiretap evidence (excellent discussion on the procedures for procuring
federal wiretaps) and sufficiency of the evidence. However, the panel reversed the attempt
conviction because of improper venue.
United States v. Fishman, No. 09-5155 (10th Cir., May 27, 2011) (Published) (Tymkovich,
Seymour & Anderson): Immunity; Sufficiency; Variance; Ex Post Facto/Due Process:
Fishman and others were convicted in a fraudulent investment scheme (“historic bonds”) and
Fishman cooperated. AFFIRMED over his claims relating to: 1) his cooperation providing him
with immunity (he did not invoke the Fifth before the grand jury and no one with authority to
grant him immunity did so); 2) sufficiency of the evidence; 3) a variance because the indictment
charged a single conspiracy but Fishman asserted that the evidence at trial showed several; 4)
statute of limitations (NOTE: conspiracy to launder money does not require an overt act); 5) jury
instructions (plain error review only); 6) sentencing issues; and 7) ex post facto/due process
claim regarding a statute that took effect after some of the conspiratorial conduct (no plain error).
United States v. Thornburgh, No. 09-5156 (10th Cir., May 27, 2011) (Published) (Tymkovich,
Seymour & Anderson): In this companion case to Fishman, the panel affirmed Thornburgh’s
convictions over his claims relating to: 1) statute of limitations/withdrawal from the conspiracy
(ample evidence supported the jury’s determination on these issues); 2) definition of “proceeds”
under Santos (no plain error); 3) admission of co-conspirator statements after he withdrew from
the conspiracy (the jury’s finding that he did not withdraw is supported); 4) ex post facto/due
process claim regarding a statute that took effect after some of the conspiratorial conduct (no
plain error); 5) failure to recess court when he was absent for medical care (clearly waived); and
6) untimely access to the PSR.
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Byrd v. Workman, No. 09-5146 (10th Cir., May 27, 2011) (Published) (Tacha, O’Brien &
Holmes): IAC: Non-capital habeas case where the denial of habeas relief is affirmed over claims
relating to IAC for failing to attack the admissibility of Byrd’s prior felony convictions for
enhancement purposes; and the introduction of all of Byrd’s prior convictions to the jury when
three of them were inadmissible.
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UNITED STATES SUPREME COURT UPDATE
by
James L. Hankins1
Wilson v. Corcoran, No. 10-91 (U.S., November 8, 2010) (per curiam): Capital Habeas Cases:
This is a rebuke of the Seventh Circuit for granting habeas relief in a capital case without
apparently finding a violation of federal law. The error centered around the trial court (sentencer)
considering non-statutory aggravating circumstances in violation of state law. However, the
Court found that the circuit failed to find any violation of federal law.
Abbott v. United States, No. 09-479 (U.S., November 15, 2010): Possession of Firearm by
Felon: This case deals with statutory interpretation in the context of mandatory minimum
sentences for felons who possess firearms. In Abbott's case (and a companion case), he was
convicted of multiple drug and gun counts and subsequently hit with multiple mandatory
minimum sentences, including a consecutive mandatory minimum of five years under 18 U.S.C.
§ 924(c) for being a felon in possession of a firearm. He argued that the additional five years did
not apply since he was already subject to a greater mandatory minimum on the drug counts. The
“except” clause of the statute seems to support his view. The clause mandates a five year
sentence “except to the extent that a greater minimum sentence is otherwise provided by [§
924(c) itself] or by any other provision of law.” Of course, the Government and the courts below
read this clause as applying only to cases in which there is a greater mandatory minimum for
violating § 924(c) such as when the firearm is brandished (seven years) or discharged (ten years)
in addition to being possessed (five years). Not surprisingly, the Court sided with the lower
courts and the Government. NOTE: The offender is only subject to one mandatory minimum
under § 924(c). In other words, if the offender possesses a gun, brandishes it, and also discharges
it in one incident, the sentences cannot be stacked for each (the mandatory penalty would be ten
years; not 5 plus 7 plus 10).
Harrington v. Richter, No. 09-587 (U.S., January 19, 2011): Habeas Corpus: Richter was
convicted of murder in California. He eventually pursued a habeas petition alleging IAC on the
basis that defense counsel did not present expert testimony on blood evidence. The en banc
Ninth Circuit granted relief on the merits, although it questioned whether the one-sentence
summary order from the California Supreme Court denying relief was an adjudication on the
merits under the AEDPA. In this opinion, the Supreme Court rebukes the Ninth Circuit on all
fronts, holding that nothing in the AEDPA forces the state courts to append reasons for their
decisions and that the IAC falls on the merits when appropriate deference is applied. NOTE:
There was not a single dissent in the case and only Justice Ginsburg filed a concurrence (Justice
Kagan did not participate).
1 James L. Hankins is in private practice in Oklahoma City, Oklahoma, and produces the weekly newsletter
Oklahoma Criminal Defense Weekly which is circulated via email. For more information or to contact James just
visit www.ocdw.com or email him at jameshankins@ocdw.com.
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Premo v. Moore, No. 09-658 (U.S., January 19, 2011): Habeas Corpus: Yet another reversal of a
habeas grant by the Ninth Circuit on an IAC claim, this one out of Oregon and involving a claim
of deficient performance and prejudice because defense counsel failed to file a motion to
suppress a confession prior to advising the client regarding a plea offer. A unanimous Court (with
Justice Ginsburg concurring and Justice Kagan not participating) held that neither prong of
Strickland was offended in the case.
Swarthout v. Cooke, No. 10-333 (U.S., January 24, 2011) (per curiam): Parole: This case
involved a quirky rule in California that mandates parole unless it is determined that the offender
poses a risk to public safety. The Court made short work of the habeas grant in this case by
holding that the issue is a matter of state law and not even cognizable in federal habeas, and that
any federal right at issue was whether the procedures used comport with Due Process.
Walker v. Martin, No. 09-996 (U.S., February 23, 2011): Habeas Corpus; Procedural Default:
This case deals with an aspect of California law that does not place any specifically defined time
limits on state post-conviction applications, mandating only that such applications must be filed
without substantial delay. A unanimous Court held that California’s timeliness requirement
qualifies as an independent state ground adequate to bar habeas corpus relief in federal court.
Michigan v. Bryant, No. 09-150 (U.S., February 28, 2011): Confrontation/Cross-Examination:
The Court does a little retreat from its strong Sixth Amendment themes of late, holding that a
mortally wounded victim’s statements to police identifying the shooter (Mr. Bryant) were not
testimonial because they had a primary purpose to enable police assistance to meet an ongoing
emergency. MUST READ: The dissenters were---get this---Justices Scalia and Ginsburg (we do
not see that pairing too often). Justice Scalia’s dissent is a spirited defense of the Sixth
Amendment and well worth reading.
Pepper v. United States, No. 09-6822 (U.S., March 2, 2011): Federal Sentencing: If a defendant
makes substantial strides in rehabilitation while his case is on appeal, and he wins a resentencing, the District Court can consider the post-sentencing rehabilitation.
Snyder v. Phelps, No. 09-751 (U.S., March 2, 2011): This First Amendment case deals with the
infamous Westboro Baptist Church and their continued picketing at the funerals of American
soldiers. In this particular case, the father of one of the soldiers sued them in tort for intentional
infliction of emotional distress, intrusion upon seclusion, and civil conspiracy. The Court clearly
sympathized with Mr. Snyder, but held that the actions of the church members were protected by
the First Amendment. Justice Alito filed the lone dissent.
Wall v. Kholi, No. 09-868 (U.S., March 7, 2011): Habeas Corpus; SOL/Equitable Tolling:
Kholi was convicted in Rhode Island on multiple counts of sexual assault, and his convictions
became final in 1996. After that, he filed a motion to reduce his sentence under Rhode Island
Supreme Court Rule 35, and also a post-conviction application. The question is whether the Rule
35 motion acted as “collateral review” under AEDPA sufficient to toll the statute of limitations
(the post-conviction application clearly did, but Kholi needed the Rule 35 motion to count as
well). The Court held that it did, and that the phrase “collateral review” under § 2254(d)(2)
means judicial review of a judgment in a proceeding that is not part of direct review.
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Skinner v. Switzer, No. 09-9000 (U.S., March 7, 2011): DNA Testing: In this case, the Court
revisits the issue whether a prisoner may seek DNA testing of crime-scene evidence via a civil
rights actions under 42 U.S.C. § 1983 or whether federal habeas is the sole avenue. HELD: Such
claims are cognizable under the civil rights statute.
Felkner v. Jackson, No. 10-797 (U.S., March 21, 2011) (per curiam): Peremptory Challenges:
The Court chides the Ninth Circuit for granting habeas relief on a Batson claim in a threeparagraph unpublished memorandum opinion punctuated by a one-sentence conclusory
explanation for its decision which the Court found lacking.
Connick v. Thompson, No. 09-571 (U.S., March 29, 2011): In this civil rights case, prosecutors
in Louisiana committed a Brady violation which resulted in the death sentence for Thompson
and many years in prison before the error was discovered. He sued and won a huge civil
judgment. Predictably, the Court reversed in a 5-4 opinion, holding that section 1983 liability
does not extend to a D.A. for failure to train its prosecutors based on a single Brady violation.
Cullen v. Pinholster, No. 09-1088 (U.S., April 4, 2011): Habeas Corpus; AEDPA Deference:
Troubling capital habeas case where a federal district court held an evidentiary hearing and
granted relief. In several fractured opinions, the Court held that the review under 2254(d)(1)
(whether the state court decision was contrary to, or involved an unreasonable application of,
clearly established federal law as determined by the Supreme Court) is limited to the record
before the state court that adjudicated the claim on the merits (thus not considering the new
evidence adduced in the federal court evidentiary hearing). The Court indicated that this did not
render 2254(e) superfluous because some issues raised in federal habeas may not have been
adjudicated on the merits by the state courts. Pinholster did not even get a remand for a chance in
the circuit; the Supreme Court denied his IAC claim on the merits.
Bobby v. Mitts, No. 10-1000 (U.S., May 2, 2011) (per curiam): Habeas Corpus; Capital
Habeas Cases: This is a routine reversal of the Sixth Circuit on a second-stage jury instruction
issue out of Ohio. Although the Court had decided that the jury instruction did not fun afoul of
Mills v. Maryland, the Sixth Circuit held that it violated Beck. In this short opinion, the Court
made it clear that Beck applies to first stage proceedings, not the penalty phase. The grant of
habeas relief is reversed.
Kentucky v. King, No. 09-1272 (U.S., May 16, 2011): Searches and Seizures; Exigent
Circumstances: Police officers followed a suspected drug dealer to an apartment complex where
they detected the odor of marijuana outside an apartment door. They announced their presence,
knocked loudly, and then heard sounds from the apartment that the officers believed to be
consistent with the destruction of evidence. The Kentucky Supreme Court held that exigent
circumstances existed as an exception to the warrant rule, but did not apply it because the police
themselves were the cause of the exigency. In this opinion the Supreme Court reversed, holding
that the “exigent circumstances rule applies when police do not create the exigency by engaging
or threatening to engage in conduct that violates the Fourth Amendment.”
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Brown v. Plata, No. 09-1233 (U.S., May 23, 2011): Not really a criminal case per se, but an
interesting case nevertheless out of California where the prison population was almost double the
80,000 for which the system was designed. A federal district court studied the conditions and
ordered California to release over 46,000 inmates. In this 5-4 decision, the Court upheld the
ruling.
Fowler v. United States, No. 10-5443 (U.S., May 26, 2011): Witness Tampering: Fowler killed
a local police officer while preparing to rob a bank. The feds prosecuted him under the federal
witness tampering statute [18 U.S.C. § 1512(a)(1)(C)] which criminalizes killing another person
with intent to prevent communications to a federal law enforcement officer. In construing the
statute, the Court held that the Government must establish a reasonable likelihood that a relevant
communication would have been made to a federal officer (and remanded to the lower courts to
apply that standard).
United States v. Tinklenberg, No. 09-1498 (U.S., May 26, 2011): Speedy Trial: Complicated
analysis of the federal Speedy Trial Act wherein the Sixth Circuit had excluded 9 days off the 70day clock because pre-trial motions were pending because the motions did not actually delay the
trial. The Court disagreed with this legal standard, holding that the Act stops the clock from
running automatically upon the filing of a pre-trial motion irrespective of whether the motion has
any impact on when the trial begins. Also, the Sixth Circuit erred in exempting some weekend
and holidays by incorporating Rule 45.

Check out the Oklahoma Criminal Defense Lawyers Association’s website at:

www.ocdlaoklahoma.com
The website provides member benefits including access to “Hot Sheets,”
the document library and brief bank, and archived issues of “The Gauntlet.”

51

OTHER CASES OF NOTE
by
James L. Hankins1

NOTE: The cases below are from other jurisdictions, but I have plucked them out
of the ether because they are either a winner for the defense and/or otherwise
notable to the practitioners of criminal law. I hope you can use some of them, but a
word of caution to everyone is to make sure they are still good law, some of them
are controversial in the jurisdiction or might have caught the attention of the
Supreme Court.

United States v. Jackson, No. 09-10850 (5th Cir., November 8, 2010): Confrontation and
Cross-Examination: Jackson was convicted by a jury in a drug conspiracy case. Some of the
pieces of evidence against him consisted of two notebooks that had been obtained from the
Government by a co-conspirator during a proffer session. These notebooks (and the associated
testimony by a police officer regarding the information in them) were admitted at trial even
though the co-conspirator did not testify or otherwise authentic them (and they purportedly
showed the drug amounts of the conspiracy). HELD: Admission of the notebooks was improper
because they were not authenticated and also because they violated the Confrontation Clause.
NOTE: The concurring opinion of Judge Dennis is also highly instructive. He concurred with the
majority, but noted that parts of the opinion might be misread to imply that authenticated
business records which are testimonial may be introduced without violating the Confrontation
Clause. He strongly disagrees with such an assertion and then explains why.
Bills v. Clark, No. 08-17517 (9th Cir., December 8, 2010) (For Publication): Habeas Corpus;
Equitable Tolling: Since the Supreme Court validated the concept of equitable tolling in federal
habeas cases, some issues have emerged in the lower courts regarding its scope and application.
In this case, the issue was whether a prisoner’s mental impairment could qualify as a reason for
equitable tolling. The panel held that it could: “We conclude equitable tolling is permissible
when a petitioner can show a mental impairment so severe that the petitioner was unable
personally either to understand the need to timely file or prepare a habeas petition, and that
impairment made it impossible under the totality of the circumstances to meet the filing deadline
despite petitioner’s diligence.” NOTE: Our very own judge Timothy M. Tymkovich apparently
was moonlighting in the Ninth Circuit and authored this opinion.

1 James L. Hankins is in private practice in Oklahoma City, Oklahoma, and produces the weekly newsletter
Oklahoma Criminal Defense Weekly which is circulated via email. For more information or to contact James just
visit www.ocdw.com or email him at jameshankins@ocdw.com.
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Dixon v. Houk, No. 08-4019 (6th Cir., December 9, 2010): Interrogations: This one involves a
Miranda winner, but in the higher stakes context of a state capital case. In this case, the police
actually administered Miranda warnings and Dixon invoked his right to counsel. Nevertheless,
police re-initiated interrogation five days later as part of a deliberate strategy to by-pass Miranda
and put pressure on Dixon to confess (by offering him a deal and telling him that he should take
it before the co-defendant did).
United States v. Johnson, No. 02 C 6998 (N.D. Ill., December 13, 2010): Death Penalty; Future
Dangerousness: Nice winner on the federal death penalty in a 2255 proceeding where the court
found IAC in counsel’s failure to rebut Government evidence regarding prison conditions within
BOP as they relate to Johnson’s future dangerousness. The court found that counsel could have
told the jury specifically that BOP can control the conditions of confinement by employing
Special Administrative Measures (“SAMs”) authorized by 28 C.F.R. § 501.3(a), and also that
courts can order restrictions on communication and associations as part of a sentence pursuant to
18 U.S.C. § 3582(d).
United States v. Bradley, No. 10-1080 (7th Cir., December 13, 2010): Federal Sentencing
Guidelines; Reasonableness: Bradley plead guilty to traveling in interstate commerce to engage
in sexual conduct with a minor. The Guidelines calculation set a range of 57 to 71 months, but
the District Court sentenced Bradley to 240 months(!!) In this appeal, the panel vacated the
sentence and remanded because the District Court based its dramatic departure on speculation
about Bradley’s prior criminal conduct (no prior convictions) and likelihood of recidivism.
United States v. Kottwitz, No. 08-13740 (11th Cir., December 22, 2010): Taxes; AccountantReliance Instruction: Intriguing opinion on rehearing where the panel had vacated previously
several counts of tax fraud in United States v. Kottwitz, 614 F.3d 1241 (11th Cir. 2010) on the
basis of denial of an accountant-reliance jury instruction. In this opinion on rehearing, the panel
was persuaded that the error infected count one as well and reversed and remanded for a new
trial to include such an instruction.
McCullough v. Kane, No. 07-16049 (9th Cir., December 27, 2010) (For Publication): Parole:
McCullough was convicted of murder back in 1983 and sentenced to 15 years to life in prison.
Under California law, inmates are entitled to parole unless there is “some evidence” of future
dangerousness. The parole board recommended parole for McCullough, but Gov.
Schwarzenegger reversed it. McCullough then filed a federal habeas petition. A question arose
whether this type of legal proceeding is even cognizable in federal habeas. In this 2-1 opinion,
the panel held that it was and that the District Court’s grant of relief is affirmed. NOTE: This
hinges upon California’s quirky rules which created a state liberty interest for the inmates like
McCullough.
United States v. Valverde, No. 09-10063 (9th Cir., December 27, 2010): Sex Offender
Registration: This is another oddball case out of the Ninth Circuit, but it might have farreaching impact if it stands. Valverde was indicted under the SORNA. The District Court
dismissed the indictment and the panel affirmed on the basis that the Attorney General’s interim
regulation (which applied SORNA’s registration requirements retroactively) did not comply with
the notice and comment procedures of the Administrative Procedure Act.
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Cross v. Hardy, No. 09-1666 (January 13, 2011): Confrontation/Cross-Examination: Solid
habeas win in a sexual assault case where the State introduced the testimony of the complaining
witness from an earlier trial. The panel held that the State failed to demonstrate that it employed
good faith efforts to locate her and that the state appellate court unreasonably applied federal law
when it concluded that the complaining witness was unavailable.
United States v. Peterson, No. 08-4889 (4th Cir., January 14, 2011): Federal Sentencing
Guidelines; Crime of Violence: In this drug case where Peterson was sentenced to 420 months,
the sentence is vacated where a prior conviction for involuntary manslaughter under North
Carolina law was not a crime of violence because it did not have any requirement of intent or
mens rea.
United States v. Weingarten, No. 09-2043-cr (2nd Cir., January 18, 2011): Statutory
Construction; Travel for Sex: Convictions for travel with intent to engage in illicit sexual
conduct are reversed because the travel was between Belgium and Israel. The panel held that,
although 18 U.S.C. § 2423(b) applies to conduct occurring outside the United States, “we
conclude that travel between two foreign countries, absent any territorial nexus to the United
States, does not constitute ‘travel in foreign commerce’ for the purpose of § 2423(b).”
United States v. Brown, No. 09-3643 (3rd Cir., January 20, 2011): Search and Seizure; Search
Warrants; Franks v. Delaware: In this armed bank robbery case, Brown moved to suppress a
sample of his DNA on the basis that it had been obtained by way of a materially and recklessly
false warrant affidavit in violation of Franks. The District Court granted the motion and the
panel affirmed.
United States v. Williams, No. 09-4049 (4th Cir., January 21, 2011) (Published): Stipulations:
Odd circumstance in a drug case where the accused refused to sign a stipulation dealing with the
testing of the drugs. However, defense counsel signed the stipulation and it was introduced at
trial. HELD: It was error to admit the stipulation over the objection of the defendant, and the
error in this case was not harmless.
United States v. Johnson, No. 09-60823 (5th Cir., February 4, 2011) (Published): Sex Offender
Registration: Johnson was convicted of failure to register as a sex offender under the Sex
Offender Registration and Notification Act (“SORNA”). He attacked the validity of the Act on
several bases, most of which were foreclosed by circuit precedent, but his claims under the Tenth
Amendment (that Congress could not make state officials administer federal law) and
Administrative Procedures Act (that the A.G. violated the Act in implementing the regulations
that made it retroactive) were discussed in detail. The panel rejected the Tenth Amendment
claim, but found that the A.G. did violate the APA in two ways by failing to publish the rule at
least thirty days before the effective date and failing to follow notice-and-comment procedures
prior to promulgation. But, alas, such errors are subject to harmless error analysis which
prevailed in this case. Even though it is not a winner for the defense, I included this case because
of the detailed discussion and extensive footnoting of the circuit splits on these issues. It is a
good primer or starting point for any SORNA brief.
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Lambert v. Beard, No. 07-9005 (3rd Cir., February 7, 2011): Prosecutorial Misconduct (Brady
Issues); Capital Habeas Cases: Capital habeas case out of Pennsylvania, which began in 1982
and has been winding its way through the courts for the last 28 years, is reversed and remanded
with instructions to issue the writ on a Brady claim involving suppression of a police report that
indicated that the star witness for the state had told police that there was another person involved
in the murder.
United States v. Flyer, No. 08-10580 (9th Cir., February 8, 2011) (For Publication): Child Porn:
Possession of Child Porn convictions are reversed based on insufficient evidence. The case is
instructive because the Ninth Circuit has held that 18 U.S.C. § 2252A(a)(1) requires actual
transportation of child porn across state lines; and a mere connection to the internet does not
satisfy this jurisdictional requirement. The panel also discussed files in “unallocated space”
which is different than cache, and that the Government presented no evidence that Flyer knew of
the presence of the files on the unallocated space of his computer.
United States v. Raney, No. 10-20007 (5th Cir., February 9, 2011) (per curiam): Search and
Seizure; Traffic Stops: Instructive 2-1 opinion (Benavides, J., dissenting) where hurricane Ike
had created a traffic problem in Texas where motorists were in line to a gas station which
blocked one of the traffic lanes. Raney bypassed this jam by using another lane (the “wrong”
lane under normal circumstances) and failed to follow the directions of the officers directing
traffic. The majority held that the Government failed to show that Raney committed any traffic
violation; thus, the stop was invalid at its inception, the suppression motion is granted, the
conviction vacated, and judgment of acquittal is entered in favor of the defendant.
Erick L. Reimers v. State, No. 107,440 (Okla. Ct. Civil App., Div. IV, February 14, 2011)
(Published): Sex Offender Registration: On the heels of the terrific unpublished opinion from
the Court of Criminal Appeals in State v. Smith, No. S-2009-944 (Okl.Cr., October 28, 2010), the
Court of Civil Appeals issued this published opinion, holding that the sex offender registration
statutes are not retroactive in a case such as Reimers’s where he had completed his sentence for a
sex crime; or, stated another way, if Reimers complied with all the statutory registration
requirements in effect at the time of his sentencing, he is not now required to comply with
additional registration and publication requirements that did not exist at the time he completed
his sentence.
United States v. Burrell, No. 09-30765 (5th Cir., February 15, 2011) (per curiam): Speedy Trial:
In this felon in possession of a firearm case, Burrell was tried and convicted but the panel found
a violation of the Speedy Trial Act because the District Court held that, pursuant to 18 U.S.C. §
3161(h)(3) and (7), the period of time it took for the Government to secure the presence of one of
its witnesses was excluded from the 70-day period. The panel found this was error, reversed the
conviction, and remanded for a determination whether dismissal should be with or without
prejudice.
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OTHER CASES OF NOTE

United States v. Hoang, No. 09-30484 (5th Cir., February 23, 2011): Sex Offender Registration:
Hoang was convicted of failure to register as a sex offender. Hoang’s travel in interstate
commerce took place after SORNA’s enactment, but before the Attorney General issued an
Interim Ruling declaring SORNA applicable to all sex offenders whose underlying sex offense
pre-dated SORNA. The panel noted a circuit split on this issue of whether SORNA applies to
already registered offenders on the date SORNA was enacted, or on the date the AG issued the
rule of retroactivity. In this case, the panel reversed, holding that the AG rule on retroactivity
triggered the requirement for Hoang. This opinion is notable because the Supreme Court recently
decided Carr v. United States, 130 S.Ct. 2229 (2010) (holding that SORNA does not apply to
persons with pre-SORNA sex offense conviction whose interstate travel occurred prior to the
enactment of SORNA). This panel opinion is the first to consider a case like Hoang’s (whose
travel occurred after SORNA’s enactment) in light of Carr. NOTE: the Tenth Circuit has held the
opposite (offenders whose convictions pre-date SORNA became subject to SORNA’s registration
requirements upon SORNA’s enactment).
United States v. Lynn, No. 09-10242 (9th Cir., February 23, 2011): Child Porn; Double
Jeopardy: Convictions for receipt of child porn and possession of child porn, based on
essentially the same evidence, are reversed on double jeopardy grounds (possession is a lesserincluded offense of receipt).
United States v. Steen, No. 10-50114 (5th Cir., February 25, 2011): Child Porn: Conviction for
Production of Child Pornography is reversed where Steen’s actions of filming people in a tanning
salon, including a 16-year-old girl, without anyone’s knowledge did not violate the statute under
which he was charged because the (18 U.S.C. 2251(a)) content of the film was not lascivious (it
showed just a brief glimpse of the girl’s genitals).
Alaimalo v. United States, No. 08-56349 (9th Cir., February 28, 2011): Habeas Corpus;
Second/Successive: Alaimalo is a federal prisoner convicted of importing meth from California
to Guam. He exhausted all of his appeal, but filed a habeas action under 28 U.S.C. 2241 based
upon being “actually innocent” of the crime because of an intervening en banc opinion from the
Ninth Circuit that made such importation under the facts of his case not covered by the statute.
Normally, a federal prisoner must proceed under 2255, but the panel allowed this appeal as one
of the narrow exceptions, and held that he was actually innocent and could proceed without a
COA. Note this was a 2-1 opinion with a sharp dissent.
United States v. Foster, No. 09-5161 (4th Cir., March 2, 2011) (Published): Search and Seizure
(Reasonable Suspicion): Solid search and seizure winner (if even on unusual facts) where a
policeman stopped a car when he recognized a person in it that he knew and had arrested before.
The stated reasons for the stop and seizure were his prior knowledge of Foster’s criminal record,
Foster’s sudden appearance from a crouched position in a parked car immediately after the driver
had said something to him after seeing the police approach, and Foster’s “frenzied arm
movements.” The panel held that this was not enough and reversed the denial of Foster’s
suppression motion.
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OTHER CASES OF NOTE

United States v. Taylor, No. 05-2007 (7th Cir., March 9, 2011): Peremptory Challenges
(Batson): The panel had twice remanded this case with instructions for the District Court to
provide more complete findings on whether the reasons proffered by the prosecutor were
credible with respect to a specific juror. On the second remand, the District Court held an
evidentiary hearing at which it accepted new reasons from the prosecutor for the strike (reasons
not advanced at trial). Taylor objected to this on appeal, arguing that the scope of the inquiry is
limited to explaining the original reason offered during voir dire. The panel agreed with this,
holding that the validity of a strike challenged under Batson must “stand or fall” on the
plausibility of the explanation given for it at the time, not new post hoc justifications. In this
case, the panel stated that since it was not possible to separate the permissible from the
impermissible support for the court’s Batson determination, the case is reversed and remanded
for a new trial.
United States v. Bonilla, No. 09-10307 (9th Cir., March 11, 2011): Guilty Pleas (Federal):
District Court abused its discretion in denying Bonilla’s motion to withdraw his plea prior to
sentencing on the basis that Bonilla feared deportation if convicted of a drug crime.
United States v. Kohring, No. 08-30170 (9th Cir., March 11, 2011): Prosecutorial Misconduct
(Brady Issues): Convictions of a former member of the Alaska state House of Representatives
for public corruption are reversed on a Brady violation. The suppressed material came to light in
the case of former Alaskan U.S. Senator Ted Stevens and, on remand, the Government disclosed,
for the first time, several thousand pages of documents, including FBI 302 reports, undated and
dated handwritten notes from interviews, e-mails, various memoranda, and police reports.
United States v. Pietrantonio, No. 09-3068 (8th Cir., March 15, 2011): Sex Offender
Registration; Indictments & Informations (Duplicity): Failure to register case is reversed
based on a duplicitous indictment which alleged more than one offense in a single count (relating
to two different time frames). NOTE: The panel observed that all courts (including the Tenth
Circuit) that have recognized a “continuing” SORNA violation have found that the violation
continues until the defendant is arrested or registers.
United States v. Morgan, No. 10-CR-194-JHP (N.D. Okla., March 16, 2011): Search and
Seizure; Search Warrants; Franks Hearing: It is exceedingly difficult to even get an
evidentiary hearing on a Franks motion in federal court, much less actually win one, but that is
what happened in this case which arose out of Tulsa. The officer made recklessly false
statements on the search warrant affidavit regarding the time frame that Morgan lived in a house
(where he allegedly had drugs) and the electrical usage of the house.
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OTHER CASES OF NOTE

United States v. Fuchs, No. 09-1611 (7th Cir., March 17, 2011): Federal Sentencing Guidelines
(Abuse of Trust): Fuchs was convicted of various fraud counts in a scheme to broker subprime
mortgages by enticing lenders with falsified loan applications and phony documentation. In an
unusual display of rationality, the probation officer reasoned that the abuse of trust enhancement
did not apply since the lenders used independent judgment rather than relying on Fuchs; and also
Fuchs was not a licensed mortgage broker, was not supervised by the lenders, and had never
attested to the accuracy of the information he gave them. The Government and the District Court
disagreed on the basis of evidence showing that the lenders relied on Fuchs to a significant
degree. However, the panel found the abuse of trust enhancement under § 3B1.3 not applicable
to Fuchs because the borrowers were aware of the fraud and that the interaction between Fuchs
and the lenders was nothing more than an ordinary, commercial relationship which the Seventh
Circuit and others (including the Tenth Circuit) have held is not enough to warrant the
enhancement.
United States v. Werra, No. 09-1593 (1st Cir., March 22, 2011): Searches and Seizures; Arrest
Warrants (in Home): Police forced their way into a home occupied by a group of unrelated
persons in order execute an arrest warrant. Inside, they pat-frisked Werra, who as not the subject
of the warrant, and found a gun in his pocket. Under the facts of the case, the panel held that
police did not have a reasonable belief that the person subject to the warrant would be present in
the home (the standard under Payton that would allow police to enter), and thus the gun was the
fruit of the illegal search.
In re: Amy Unknown, No. 09-41238 (5th Cir., March 22, 2011): Restitution: This is a cautionary
tale in possession of child porn cases. “Amy” was a victim of childhood sexual abuse and of a
widely broadcast set of photos depicting her abuse. When Doyle Randall Paroline plead guilty to
possessing some of these photos, “Amy” filed a victim impact statement and a request for
restitution under the Crime Victims Rights’ Act for over $3 million. The District Court denied the
request on the basis that the CVRA had a proximate causation requirement, and thus “Amy” had
to prove that Paroline’s possession of the images—as distinct from the thousands of other
individuals who continue to possess and view the photos—proximately caused the injuries for
which she sought restitution. In this opinion, the panel reversed, holding that the statute does not
contain a proximate cause component. If you have one of these cases it may be advisable to
make sure the client is fully informed of this aspect of a conviction.
United States v. Swanson, No. 10-2178 (7th Cir., March 27, 2011): Interrogations (Fifth
Amendment): Interesting Miranda winner on complicated facts. An arrest warrant for Swanson
stipulated that, as a condition of bond, he was to turn over any firearms in his possession. When
he was arrested, he was questioned about any firearms in his possession and ended up telling
police about a gun in his car because he wanted to comply with the warrant provision regarding
bond. The panel held that Swanson’s unwarned statement while he was in custody violated
Miranda; and that a second statement after he was given Miranda warnings was tainted by the
first. NOTE: In a concurring opinion, Judge Manion held that Swanson’s statements regarding
the gun fell under the “penalty exception” and were compelled since he faced either
incriminating himself or foregoing bond.
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OTHER CASES OF NOTE

Showers v. Beard, No. 09-2185 (3rd Cir., March 28, 2011): IAC: Grant of habeas relief in a
murder case is affirmed over the appeal of the Commonwealth of Pennsylvania on IAC grounds
when counsel failed to call an expert on rebuttal regarding ingestion of a drug (the issue at trial
was whether the overdose was voluntary or given surreptitiously). NOTE: The panel did not
address the procedural default arguments of the Commonwealth because they were not raised
timely and were thus waived.
United States v. Flores, No. 09-50863 (5th Cir., May 4, 2011) (Revised May 6, 2011): Federal
Sentencing Guidelines; Leader or Organizer: The panel vacated the sentence in a drug case
that was enhanced under the “leader” Guideline because the statement of facts in the PSR were
in conflict with the trial testimony. At sentencing, the District Court relied upon the erroneous
statement in the PSR.
Barnes v. Indiana, No. 82S05-1007-CR-343 (Indiana, May 12, 2011): Unlawful Entry: Police
entered Barnes’ home unlawfully and he resisted by committing misdemeanor battery upon a law
enforcement officer. At trial, Barnes objected to the trial court’s refusal to instruct the jury on the
defense of reasonably resisting an unlawful entry by police. In this sharply divided 3-2 opinion,
the Supreme Court of Indiana held that there is no right to reasonably resist unlawful entry by
police officers.
In Re: Direct Contempt, David Bucken v. Hon. Jerry D. Bass, No. 108,849 (Okla. App., Division
IV, May 20, 2011) (Not for Official Publication): Contempt: Bucken (who had been involved in
a divorce) accompanied a friend of his to the Oklahoma County Courthouse where his friend’s
brother had a matter pending before the Hon. Donald Deason. During a recess, when Judge
Deason was out of the courtroom, Bucken spoke to his ex-wife’s attorney, who also happened to
be Judge Deason’s wife, and mentioned that he and his 12-year-old son thought the whole
divorce was “a very sleazy, slimeball deal” and he then wondered what the boy would do when
he was 14 or 15, “What if he comes out and visits you with a gun one day? You never know.”
Judge Deason’s wife questioned what she had just heard and Bucken repeated it, “He might
come up and show you, and show up at your house with a gun, you don’t know what he’ll do. I
can’t control what he does.” This conversation was tape-recorded by Bucken. Judge Deason was
informed of this exchange and ordered Bucken taken into custody. Another judge (Judge Deason
recused) found Bucken guilty of direct contempt and sentenced him to a $250 fine and six
months in jail with four months suspended. HELD: REVERSED because the contemptuous
behavior did not take place while court was in session and conducting business, nor did it occur
in the court’s immediate view and presence.
Casey v. Casey, 2011 OK 46 (May 24, 2011): Judicial Bias: Instructive case from the Oklahoma
Supreme Court involving a divorce case and protective order application. Both involved Pamela
Casey (Boyd) and the Hon. Charles Gray. A protective order matter arose and it was at that time
that Judge Gray realized that he knew Boyd from the days when he was a prosecutor. At that
time, Boyd had been charged with Malicious Injury to Property, but the charge had been
dismissed. Then-prosecutor Gray disagreed with the dismissal, and he sua sponte recused from
protective order matter as a result. Boyd sought recusal in the divorce proceedings as well, but
Judge Gray refused. The Supreme Court reversed and ordered Judge Gray to recuse. Good
discussion of Rule 15 also and the governing principles of neutral judges.
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COURTHOUSE VICTORIES
Nothing is as exciting as hearing the words “not guilty,” “demurrer sustained,” or “motion to suppress
granted.” This section is dedicated to the hard work and effort of the criminal defense bar and gives special
recognition to those who have heard those fantastic words in the courtroom or have otherwise seen victory in 2011.
In addition to congratulating our members on their recent victories, we offer this section to provide assistance to our
membership seeking advice from colleagues who have recently faced similar issues and cases. – Ed.
NOT GUILTY VERDICTS FOR THE YEAR 2011
Attorney (s)

Client Charge(s)

County

Peter Scimeca..................................A&Battery w/ Dangerous Weapon......................................... Stephens
David Hammond.............................Child Abuse............................................................................ Stephens
Patrick Thompson............................Breaking and Entering; Malicious Injury to Property............ Lincoln
Brian Martin....................................Poss. Marijuana (AFC); Poss. Sawed-off Shotgun................ Tulsa
Cindy Viol........................................Lewd Molestation................................................................... Woods
Greg Graves.....................................Robbery I; Burglary II............................................................ Tulsa
Chad Greer.......................................Robbery I; Burglary II............................................................ Tulsa
Jarrod Stevenson..............................Murder II................................................................................ Kay
Avery “Chip” Eeds..........................Malicious Destruction of Property......................................... Custer
Joe White, Jr....................................Rape/Sexual Battery............................................................... Oklahoma
Jarrod Stevenson..............................Grand Larceny........................................................................ Kay
John W. Coyle, III ..........................Negligent Manslaughter......................................................... Oklahoma
Mark Kane.......................................Knowingly Concealing Stolen Property................................. Washington
Brigette Biffle/Beau Phillips ..........Assault and Battery................................................................ Oklahoma
Robert Manchester /Danny White . .Grand Larceny from a Dwelling............................................ Cleveland
Mark Kane.......................................Child Abuse by Injury............................................................ Washington
Tyson Stanek ...................................Poss. Firearm After Conviction of a Felony........................... Cleveland
James Cosby....................................Lewd Acts / Forcible Sodomy................................................ Cherokee
Gregg Graves...................................Shooting with Intent to Kill.................................................... Tulsa
Rob Cowan /Doug Schmuck ..........A&B w/ Dangerous Weapon.................................................. LeFlore
Chris Henry ....................................Burglary II.............................................................................. Caddo
Robert Groshon...............................Trafficking (*demurrer sustained at close of State's case)..... Oklahoma
Johnny Albert...................................Murder I; Shooting w/ Intent; A&B w/ a Deadly Weapon..... Oklahoma
Bruce Edge / Jason Edge ................Vehicular Manslaughter.......................................................... Tulsa
Todd Konsure / Josh Reid ...............Lewd Acts............................................................................... Pittsburgh
David McKenzie / Jacqui Ford........Murder I.................................................................................. Oklahoma
John Hunsucker...............................DUI......................................................................................... Cleveland
Greg McCracken / Jenny Chapel Richard....................Child Abuse............................................... Oklahoma
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SUPPRESSION VICTORIES
Attorney(s)

Client Charge(s)

Jurisdiction

John Hunsucker / Brian Jones ........DUI (*affirmed on appeal)..................................................... Oklahoma County
Don Palik / Brian Martin.................Poss. Firearm (*affirmed on appeal)...................................... Tulsa County
Kevin Adams...................................Poss. w/ Intent; Poss. Firearm................................................ NDOK
Ken Sue Doerfel / Art Mata.............Poss. w/ Intent; Child Endangerment..................................... Comanche County
Cori Grayson / Robert Jackson........Poss. Marijuana AFCF........................................................... OCCA

OTHER VICTORIES
Wesley E. Johnson..................................Motion to Quash on Murder I sustained and affirmed on appeal
James L. Hankins ...................................Resentencing ordered on appeal
Silas Lyman............................................Felony Riot demurrer sustained; charges reduced to misdemeanor riot on all
nine co-defendants
Rob Cowan / Doug Schmuck ................Jury Verdict: (1) Rape 2 – 2 years; (2) Poss. of Child Pornography – Not
Guilty; (3) Use of computer to solicit sex from a minor – time served in
county jail
Mickey Homsey / Terry McMillan ........Obtained an order enjoining application of requirements of SOR Act to
client
Sonja Porter............................................Received a probation only deal for her client charged with five felony DUI
cases after getting all five reduced to misdemeanors
Kent Bridge / Ricki Walterscheid...........Client allowed to withdraw plea after trial court hearing and appeal
Jamie Pybas............................................Secured a reversal on appeal based on judge's statements in voir dire
Janet Davis / Ray Denecke.....................Secured a reversal on appeal due to ineffective assistance of counsel
Marva Banks...........................................Secured reversal on a finding of direct contempt of court
Bert Richard / Andrea Miller..................Secured reversal due to error in jury instructions
Ray Denecke...........................................Trial court ordering revocation sentences consecutive reversed on appeal
with instructions to trial court on remand to run sentences concurrently

If your name has been omitted, it is a result of my oversight, not the level of
your accomplishment. Please contact me at choehns@gmail.com and we will
give you recognition in the next issue of “The Gauntlet.”
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Lex succurrit ignoranti
(The law assists the ignorant)

I GREATLY APPRECIATE THE OCDLA MEMBERSHIP FOR THEIR SUBMISSIONS TO MAKE THIS SECTION A REALITY.
TO ENSURE CONTINUED PARTICIPATION IN FUTURE ISSUES, NAMES AND JURISDICTIONS HAVE BEEN REDACTED. – ED.

Upset Defendant to Attorney: You need to file a “Motion to Squash” in my case.
*****
Defendant who was in the entertainment industry: "I can't go to jail, I'm cute, blonde and have DD boobs.”
*****
Attorney to Client: Let me see if I have this right. Your defense is, you bought $500.00 worth of tools marked
Property State of Oklahoma for $4.00 from a drunk Indian at 4 th and Broadway at 2 a.m. and didn’t know
they were stolen. That’s your defense?
Client: Yeah, think it will work?
*****
Attorney: At this time did my client have an erection?
Witness: Huh?
Attorney: Could you tell if my client had an erection?
Witness: You mean did he come?
Attorney: No……
Judge (interrupting): He wants to know did his d**k get hard?
*****
Respondent's Attorney to Court (family law case): Petitioner is addicted to marijuana.
Judge to Petitioner: Do you smoke marijuana?
Petitioner: Only with the Respondent, your Honor.
*****
Pro Se Defendant to Robbery Victim at trial: How do you knowd it was me?
Victim: By the sound of your voice.
Pro Se Defendant: I knew I should've blowed your head clean off.....
[Courtroom falls silent]
Standby Defense Counsel: … if you had been there. May I approach the bench?
*****
Attorney to Court: The Defendant is thumbing her system.
(Hopefully, counsel meant “thumbing her nose at the system”).
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The Oklahoma Criminal Defense Lawyers Association
Presents

The 2011

Patrick A. Williams
CRIMINAL DEFENSE INSTITUTE

12 Hours Oklahoma MCLE Credit
Mandatory Juvenile Law Training Included
National Slate of Speakers

June 23 - 24, 2011
NCED Conference Center & Hotel,
Norman, Oklahoma
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Patrick A. Williams

2011 CRIMINAL DEFENSE INSTITUTE SCHEDULE
Thursday, June 23, 2011
Main Session
8:30 - 9:00 am
Welcome
Tim Laughlin, OCDLA President, Bob Ravitz, Chief Public Defender OK County
Pete Silva, Chief Public Defender Tulsa County, Joe Robertson, OIDS
9:00 - 9:50 am
Why You Should Want a Trial Lawyer on the Supreme Court?
Norman Pattis, Pattis Law Firm, Bethany, Connecticut
9:50 - 10:40 am
Representation of Foreign National Adults and Children
Michael Brooks-Jimenez, Oklahoma City, OK
10:50 - 12:00 pm
Juvenile & Adult Mental Issues That Affect a Criminal Case
Jolie Brams, PhD Columbus, Ohio
12:00 - 12:50 pm
State & Federal Case Update
Barry Derryberry, Federal Public Defender Office, Tulsa, OK
Stuart Southerland,Tulsa County Public Defender Office, Tulsa, OK
BREAKOUT SESSIONS
Track 1
2:00 - 2:50 pm
Cross Examination of the SANE Nurse
David McKenzie, Oklahoma County Public Defender Office
3:00 - 3:50 pm
Child & Adult Sex Offerder Registration & Its Effect
Jack Dempsey Pointer, Oklahoma City, OK
4:00 - 4:50 pm
The Proper Child Interview: Jamie Vogt, MS, LPC, Tulsa, OK
5:00 - 5:50 pm
Why Poverty Matters To The Developing Brain: Jolie Brams, PhD, Columbus, OH
Track 2
2:00 - 2:50 pm
DUI Mechanics: John Hunsucker, Oklahoma City, OK, Bruce Edge, Tulsa, OK
3:00 - 3:50 pm
Stops/Searches & Seizures: Winston Connor II, Miami, OK
4:00 - 4:50 pm
DRE: Alcohol & Drugs: Jamie Balagia "The DUI Dude" San Antonio, TX
5:00 - 5:50 pm
Consequences of Drug and Alcohol Convictions (on DL)
Larry Williamson, Oklahoma Department of Public Safety
Track 3
2:00 -2:50 pm
Perfecting Appeals in Adult and Juvenile Cases
Katrina Conrad Legler, OIDS, Nancy McGee, OIDS
3:00 - 3:50 pm
Preserving the Record, Framing Issues & Artfully Telling the Story on Appeal
Rebecca Hudsmith, Louisiana Federal Public Defender Office
4:00 - 4:50 pm
When is a Confession Induced? Gary James, Oklahoma City, OK
5:00 - 5:50 pm
Connecting With the Jury: Norman Pattis, Bethany, Connecticut
Friday, June 24th
8:30 - 8:50 am
8:50 - 9:40 am
9:50 - 10:40 am
10:50 - 12:10 pm
12:10 –END

Welcome & Presentation of the Patrick A Williams Award
Propensity Evidence: Barbara Bergman, New Mexico
ME Perspectives; Spotting Issues in the ME Report
Dr Janice Ophoven, Medical Examiner, Woodbury Minnesota
Child Maltreatment and Shaken Baby Issues
Dr Janice Ophoven, Medical Examiner, Woodbury Minnesota
John Zelbst, & Shandra Holmes, Zelbst,Holmes & Butler, Lawton, OK
Can Good Men Make Good Lawyers? Norman Pattis, Bethany, Connecticut
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Patrick A. Williams
Criminal Defense Institute
NCED Conference Center/ Hotel, Norman, OK
June 23-24, 2011

Register online www.ocdlaoklahoma.com or return this form
Full Name: ________________________________________________OBA#:__________
Address: ____________________________________________State and Zip: __________
Phone: __________________________Email: ____________________________________
List name and city(or organization) as it should appear on badge if different than above:
_______________________________________________________________
*Resource Materials will be provided on CD with Outline. Printed materials in a 3 Ring
Binder w/CD can be pre-ordered for a $25.00 fee.
OCDLA Member/OIDS Contractor

$150.00_________

Non OCDLA/OIDS Attorneys

$200.00_________

**Registration after June 14th**
OCDLA/OIDS

$175.00_________

NON OCDLA/OIDS Attorneys

$225.00_________

Printed Resource Materials (3Ring Binder+ CD):

$ 25.00 _________

TOTAL $_________________
Check #_________
For Payment using _____Visa _____MasterCard _______AMEX ______Discover
CC #: ______-______-______-______

Exp date: ____/____

Authorized Signature: _____________________________________________
Please make check payable to: OCDLA.

Mail form to: OCDLA, PO BOX 2272, OKC, OK 73101 or Fax to: 405-212-5024
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OCDLA 2011 MEMBERSHIP APPLICATION
Mail to OCD LA, P. O. Box 2272, Oklahoma City, OK 73101-2272 or fax to (405) 239-2595
[ ] $250 Sustaining Member
[ ] $115 Affiliate (allied non-lawyers)
[ ] $115 Regular Member (OBA member 3+ years)
[ ] $ 75 Student Membership
Law school
[ ] $ 90 Regular Member (OBA member 3 or less years)
[ ] $ 90 Public Defender / O.I.D.S. Rate
Graduation date
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OBA #
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County
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enforcement, or a full-time judge.
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