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THE OCDLA ANNUAL AWARDS

This is a reminder that the Oklahoma Criminal Defense Lawyers Association is now
accepting nominations for its annual awards. These awards are prestigious and represent
acknowledgment by our peersof superior work in criminal defense advocacy. The awards open for
nomination are:

THE CLARENCE DARROW AWARD

Clarence Darrow was born in Ohio in 1857. After being admitted to the bar in 1878, he
became a small-town lawyer for nine years. During WWI, Darrow defended anti-war activists and
was critical of The Espionage Act which at that timewasused to sti fle anti-war activities. Darrow's
magnificent and tenacious advocacy is illustrated in his famous cases such as the Scopes Monkey
Trial, the Scottsboro 9 and the Leopold-Loeb Murder Trials. A 1936 FBI memo to Clyde Tolson,
aide-de-campto J. Edgar Hoover, gave Mr. Hoover some quotesthat Clarence Darrow had madein
an article entitled Attorney for the Defendant. It was suggested that Mr. Hoover could use these
guotesin speechesto point out how unscrupulous criminal defense lawyersfoster disrespect for the
law and influence crime conditions.

TheClarence Darrow Award recognizestheefforts of anindividual who has, duringtheyear,
exemplified the zealous advocacy in criminal cases that befits the namesake of the award. Itisin
the deeds and spirit of Clarence Darow that this awad is given each year. The only qualification
isthat the events upon which the nomination isbased must have taken place during the current year.

THE LORD THOMAS ERSKINE AWARD

Lord ThomasErskine, Lord Chancellor of the United Kingdom, wasa Scotsman and thethird
son of Henry David Erskine, the Tenth Earl of Buchan. Lord Erskinewaseducat ed at the Roya High
School of Edinburgh and later at Trinity College Cambridge. Hewas called to the bar in 1778, and
became a strong advocate and defender of popula liberties and constitutional rights. His defense
of Thomas Paine cost him his post of Attorney General to the Prince of Wales.

The Lord Thomas Erskine Award is bestowed to honor amember of the Oklahoma criminal
defensebar who has, over theyears, steadfastly placed the presarvation of persoral libertiesover his
or her own persond gain or reputation. The award isintended to recognize these qualities during
an attorney's career or lifetime and is not limited to any particular activitiesin any givenyear. The
cumulative nature of this award, in addition to its prestige precludes bestowment automaticdly
every year. Thus, athough nominaions may be received for this award, it may or may not be
bestowed in any given year.



THE THURGOOD MARSHALL APPELLATE ADVOCACY AWARD

Thurgood Marshall, the grandson of a slave, was born in 1908 in Maryland. In 1930,
Marshall desired to attend law school in his hometown but was denied admisson to the University
of Maryland Law School because of the school's segregation policy. This event had a dramatic
influenceon hisfuture professional life. Marshall sought admission to, and was accepted at, Howard
University where he graduated fromlaw school in 1933. In 1934, he began his association with the
NAACP. In 1954, hedismantled public school segregation in the spectacular 1954 victory of Brown
vs. Board of Education of Topeka. He later desegregated graduate schools with his victory in
McLaurin vs. Oklahoma State Regents. As ajudge on the United States Court of Appeals for the
Second Circuit, heissued 112 opinions, al of which were upheld before the United States Supreme
Court. As Solicitor General of the United States, he won 14 of 19 cases argued before the United
States Supreme Court. 1n1967, Marshall becamethefirst African-American appointedtothe United
States Supreme Court. He was often the lone voice of dissent against the death pena ty (although
accompanied frequently by Justice Brennan) and always spoke for voiceless Americans in his
opinions. Hedied in 1993.

The only qualification for the Thurgood Marshall Appellate Advocacy Award is that the
nominee must be the appellate attorney of record in the decision(s) that form the basis for the
nomination. However, there is no requirement that the decision must have occurred within the
current year.

NOMINATION PROCEDURE & DEADLINE

DEADL INE: FOR NOMINATIONS ISERIDAY, NOVEMBER 5, 2010, at 5:00 p.m.
Nominations must be submitted in writingin any of thefollowing ways:

BY MAIL: OCDLA, P.O. Box 2272, Oklahoma City, OK, 73101.
BY FAX: 405.239.2595 (Attention Awards Committee)
BY E-MAIL: To Brandon Pointer, Administrator, bdp@for-the-defense.com; or if you are

amember of the listserv just post a nomination there.

NOTE: AsJack Pointer hasreminded us, these awardsareintended to honor any Oklahomalawyer
in the categories listed and are nat limited to members of the OCDLA, dther with regard to
nominations or receiving any award. As Jack says, the OCDLA does not hold a monopoly on good
criminal defense work.



Oklahoma Court of Criminal Appeals Update
(An update of the published cases since March, 2010)

by

James L. Hankins

Logsdon v. State, 2010 OK CR 13 (June 22, 2010): This is an Order Correcting Opinion which
corrects a paragraph from Logsdon v. State, 2010 OK CR 7, to the effect tha Logsdon’s double
jeopardy daim is reviewed for plain error because he did not raise it by objection at trial.

Mitchell v. State, 2010 OK CR 14 (July 1, 2010): Death Penalty; State Cases& Residual Doubt:
Capital case out of Oklahoma County is AFFIRMED on re-sentencing over claims relating to: 1)
denial of the use of juror questionnaires and individual voir dire; 2) denial of cause challengesto
several jurors; 3) limitations on voir dire by not allowing the defense to publish crimescene photos
and ask the jurors about their views on the death penalty; 4) aBrady violation should have resulted
inanew trial rather than a new re-sentencing hearing; 5) denial of a Jackson v. Denno hearing; 6)
admission of appellant’s prior trial testimony; 7) admission of photographs of the deceased and of
the crime scene; 8) crime scene reconstruction testimony by a State witness; 9) failure to exclude
DNA evidencethrough afaulty chain of custody; 10) achallengethat becauseMitchell wasonlytwo
weeks past his eighteenth birthday he cannot be executed under Roper (denied because Roper
established a bright-line rule); 11) the use of juvenile adjudications to support aggravating
circumstances (thisis allowed as an issue of first impression); 12) denial of ajury instruction on
residual doubt; 13) challengesto the victim impact evidence; 14) variousinstances of prosecutorial
misconduct; 15) insufficiency of the evidence of “continuing threat”: 16) attacks on the HAC
aggravator; 17) attacks on grounds adjudicated in prior cases; and 18) cumulative error.

Statev. Torrez, 2010 OK CR 15 (July 19, 2010): Causation: Torrez was charged with First Degree
M anslaughter while committing the mi sdemeanor crimeof Driving WhilePrivilege Suspended (later
amended to Driving While Revoked). Special Judge D. Fred Doak (Oklahoma County) questioned
the charge since the misdemeanor was “wholly unrel ated to the death of the victim” since the cause
of the death was his driving and “not the lack of an effective piece of paper in hiswa let.” Judge
Doak sustained the defense demurrer andthe Hon. Ray C. Elliott affirmed. Inthisugly opinion, the
Court reversed, holding that driving whilerevoked wasin fact sufficient to trigger criminal causation
in the case.

! James L. Hankins is the Editor-in-Chief of The Gauntlet and isin private practice in Oklahoma City,

Oklahoma. James produces the weekly newsletter Oklahoma Criminal Defense Weekly which is circulated via e-mail.
For mor e information or to contact James just visit www.ocdw.com or e-mail him at jameshankins@ocdw.com.




Wackerlyv. State, 2010 OK CR 16 (July 29, 2010): 1. Jurisdiction (General); 2. Waiver (Waiver
of Appellate I'ssues). Interesting opinion on a second application for post-conviction relief in a
death penalty case addressing the question of subject matter jurisdiction. The Court held that the
issue was not waived since this issue is hever waived and can be raised on collateral review, but
Wackerlyloseson the merits because the State had juri sdiction (the dispute centered around whether
the feds had exclusive control).

Mclntoshv. State, 2010 OK CR 17 (August 6, 2010): Trafficking; Sentence Range: Mclntosh
was convicted by jury in Oklahoma County of Trafficking (AFCF x 2) in Ecstasy and sentenced to
30vyears. The Court rgjected hisclaimsinvolving lesser-included instructionsand sufficiency of the
evidence, but found that the sentencingrange at trial wasin error. At trial, the jury was instructed
that the minimum was thirty yearsunder 63 O.S. § 2-401(B)(1), which seemsto say that the base
punishment is 5 years, which is then doubled to 10 years because he had more than 30 tablets, and
thenistripled because he had two or more prior felony convictions, which hashes out to aminimum
of thirty years. The Court reviewed the statute and found that it did not apply to Ecstasy, and that
subsection two applied which provided for a minimum sentence of 2 years (which is doubledto 4,
andthentripledto 12). Thus, theactual minimum should havebeen 12 yearsandthiswasplain error
resulting in modification of the sentence to 12 years.

Baker v. State, 2010 OK CR 19 (August 17, 2010): Prosecutorial Misconduct; Brady |ssues:
Baker wastried by jury in Bryan County inthe courtroom of theHon. Mark R. Campbell, of Assault
and Battery with a Dangerous Weapon (AFCF x 2) and Malicious Injury to Property (he was
acquitted of Burglary in the First Degree), and sentenced to Life on the principd charge.
REVERSED and REMANDED FOR A NEW TRIAL on the basis that the prosecutor, Matt
Stubblefield, “failed to disclosethe victim’ s pending drug charges, pleaagreement, and prior felony
conviction contrary to” Brady. The Court re-affirmed that evidence of awitness s bias, aedibility
and motivation for testifying is always rdevant (citing Warner v. Sate, 2006 OK CR 40, 1 30, 144
P.3d 838, 862; Beck v. State, 1991 OK CR 126, 111112-13, 824 P.2d 385, 388-89). Notably, theentire
State's case turned on the credibility of this person, and the defense strategy was to attack his
credibility. Theopinion contains excellent language regarding the duty of the prosecutor to disclose
exculpatory information. Concerning Mr. Stubblefield, the Court stated that he “ attempted to keep
relevant information from Appellant through the use of semanticsor aplay onwords.” NOTE: This
casewasfeatured in the OCDW when it was originally filed as an unpublished opinion on June 23,
2010. Cindy Danner, OIDS, movedthe Court to publish the case and the Court granted that motion
in Baker v. State 2010 OK CR 18 (August 17, 2010).

Baxter v. State, 2010 OK CR 20 (August 23, 2010): Search and Seizure; Incident to Arred:
Baxter was charged with Traffickingand related offensesin Tulsa County. Hewent to trial in front
of ajury in the courtroom of the Hon. Tom C. Gillert. Thejury found him guilty and assessed very
stiff sentences. Baxter raised one issue on apped, but it was enough to win the day. The case
involved atraffic stop which ended up with Baxter arrested, cuffed, and placed in apatrol car while
the police searched hisvehicle. Thebasisfor the search was* search incident to arrest” but the Court
held that the facts fell squarely within the Supreme Court decision in Arizona v. Gant, 129 S.Ct.
1710 (2009). Notably, the Court rejected the alternate grounds proffered by the State such asplain
view and good faith, holding that there was no evidence that any drugs were in plain view, and the




good faith exception applies only to searches conducted with awarrant. The Court also regjected a
sneaky inevitable discovery argument by the State by noting that Baxter’s car was parked in a
parking place on private property, and there was no indication that it would have been subject to
impoundment. That is a lot of bullets to dodge by Baxter, but he did it. REVERSED and
REMANDED.

Florez v. State, 2010 OK CR 21 (September 8, 2010): Prosecutorial Misconduct; I mproper
Argument: During thejurytrial in which Florez was charged with Assault and Battery with Force
Likely to Produce Death, the prosecutor noted the 85% ingtruction and told the jury that Florez
would not serve hisentire sentence, “He’ sonly going to do 85 percent of it.” (The prosecutorslisted
are Jennifer P. Austin & Lori A. Puckett in Cleveland County). Thiswasan incorrect statement of
the law since obviously the 85% Rule mandates at |east 85% of the time, not the most. The Court
found error, but refused to grant any relief because the sentencing range was up to Life, the
prosecutor wanted 16 years, but the jury sentenced Florez to 8 years.

State v. Sittingdown, 2010 OK CR 22 (September 30, 2010): Search and Seizure; Search
Warrants, Good Faith: Thisisadrug caseout of WoodsCounty wheretheHon. Mickey Hadwiger
granted amotionto suppress. Thedistrict judge, the Hon. Ray Dean Linder, affirmed that rulingand
the State appealed. The case arose when the county sheriff delivered a writ of execution (civil
process) on Sittingdown which authorized the sheriff to seize, inter alia, “ any cash on the person of
Mr. John Sittingdown.” The deputy ordered Sittingdown to empty his pocketswhereupon meth was
discovered along with money. The magistrates below held that thecivil writ of execution did not
authorize deputies to ask Sittingdown to empty his pockets. The Court held that the civil writ of
execution did in fact authorize the deputies to order Sittingdown to empty his pockets and that the
drugs were found in plain view; thus, the search and seizure was reasonable under the Fourth
Amendment. IN ADDITION, and thisisa HUGE addendum, the Court found that thein any event
the deputies acted in “good faith” pursuant to the warrant under Leon; thus, the exclusionary rule
would not apply on that basis. NOTE: This appears to be the first case in which the Court has
adopted formally the “good faith” exception under Leon. A few things should be mentioned. Frst,
Supreme Court Justice Steven Taylor sat on this panel and concurred. It is extremely odd that he
would do so since his own court (the Oklahoma Supreme Court) has construed the Oklahoma
Constitution to give more protection to citizens than the Fourth Amendment in Turner v. City of
Lawton, 1986 OK 51, 733 P.2d 375 (disagred ng with the United States Supreme Court and holding
that the Oklahoma Constitution mandates that the exclusionary rule appliesin civil/administrative
proceedings). Second, Judge Charl es Johnson concurred inresult, and Judge L ewisdissented. Thus,
appears that without Justice Taylor in the line-up, the regular judges on the Court split 2-2 on the
good faith issue. Finally, the opinion is authored by Judge Lumpkin who is very vocal about the
Court inserting dicta in opinions. Thus, it is puzzling that, after he held that the search was proper,
there would be any need at dl to discuss or invoke good faith. If the search was valid pursuart to
the writ of execution, then the State winsright there. The good faith discussion appearsto be pure
dicta. Yet, something tells me that the Court will not view it that way. If the good faith exception
isin full force now, we can expect to see the number of (already small) search and seizure wins
dwindle by afactor of 10.




Cuesta-Rodriguez v. State, 2010 OK CR 23 (Octdber 12, 2010): Death Penalty; State Cases
(Oklahoma): Capital case out of Oklahoma County (Hon. Virgil C. Black, ret.) AFFIRMED over
claimsrelating to: 1) refusal to instruat on voluntary intoxication; 2) refusal to allow an expert to
testify on the effects of combining alcohol and the steroid diprospan on his mental state; 3) failure
of the OKC PD to collect and preserve evidence; 4) admission of other crimes evidence; 5)
Confrontation b/c the medical examiner testified regarding areport he did not make (thiswas error
under Melendez-Diazbut harmless); 6) discovery violations; 7) sufficiency of the evidence; 8) jury
selectionissues; 9) denial of ajury instruction on spoliation; 10) arbitrary decisionto seek death; 11)
victim impact evidence 12) sufficdency of the evidence of continuing threat; sufficiency of the
evidence of HAC; 13) limitations on mitigating evidence; 14) second stage instructions; 15)
prosecutorial misconduct; 16) misoellaneousissuesatacking thedeath pendty; 17) cumulativeerror;
and 18) mandatory sentence review.

IMPORTANT SUPREME COURT CASE ON REVOCATIONS

Jobev. State ex rel. Department of Public Sefety, 2010 OK 50 (June 29, 2010): DUI;

DPS: Jobe' sDL wasrevoked by DPSfor three years because he was subject to three
licenserevocations within afive-year period. District Judge Tom Lucas reduced it to
one year after determining that the first revocation commenced more than five years
before Jobe sarrest for thethird DUI offense, and theCourt of Civil Appea saffirmed.

However, in this opinion, the Supreme Court reversed, holding that the revocation
period beginswhen thelicensee suffersactual lossof hisdriving privilege. The Court
described the arrest for DUI, the notice of revocation, the seizure or surrender of a
valid license, etc. as “but preliminary steps to the actual loss of a licensee's
unrestricted permission to drive amotor vehicle on the publichighways’ and arethus
not counted for purposes of determining the beginning date of aprior revocation for
purposes of 47 O.S. § 6-205.1.




Oklahoma Court of Criminal Appeals Update
(An update of the unpublished cases since June, 2010)

by

Cindy Brown Danner*

JUNE 2010

Hooks, Leon Leev. State, COCA Case No. C-2009-900 (June 9, 2010)
(Guilty Plea Decisions; Ineffective Assistance of Counsel) Remanded for new evidentiary
hearing on motiontowithdraw pleawith conflict-freecounsel. “ Attorneywasfaced withthe
dilemmacof either trying to prove his client’ s case that he wasineffective (in counseling the
plea) or disputing his claim.”

Roberson, Lewis William v. State, COCA Case No. F-2009-398 (June 11, 2010)
(DoubleJeopardy/Daubl e Punishment) Simultaneous possession of two different controlled
dangerous substances (phencyclidine and marijuana) should have been charged asasngle
count of possession with intent to distribute. One count reversed with instructions to
dismiss.

Townsend, Don Wayne Jr. v. State, COCA Case No. S-2009-1176 (June 22, 2010)
(State Appeal) State sought determination on sufficiency of thetrial evidenceafter acquittal.
Thiswas not a proper reserved gquestion of law.

Young, Thomas Ray v. State COCA Case No. F-2009-407 (June 23, 2010)
(Evidence, Other Crimes) Where defendant wasaccused of mol esting hisunderage daughter,
evidence of aprior sexual assault alleged to have occurred 30 years earlier when defendant
was a teenager was more prejudidal than probative affecting the sentences imposed.
Sentences modified to run concurrently.

JULY 2010

Smith, Joseph Lander v. State, COCA Case No. F-2009-535 (July 2, 2010)
(Prosecutorial Misconduct; Evidence, Other Crimes Sentence, Excessive) Failureto redact
information re: defendant’ s prior suspended sentence and State’ s use of thisinformationin
closing required modification. Sentence modified.

! Theunpublished opinionsreferenced inthisdigest areavailableonthe Ol DSwebsite
at www.oids.ok.gov under the link to “Unpublished COCA Opinions.” The case summaries are
written and edited for the OIDS website by Cindy Brown Danner, Chief of the OIDS Generd
Apped sDivision, and compiled and formatted by Terry Anderson, divis on secretary.




Jeffery, JermaineDarnell v. State COCA Case No. F-2009-335 (July 16, 2010)
(Double Jeopardy/Double Punishment) Plain error occurred when the trial court entered
convictionsfor first degreefelony murder and theunderlyingfelony. Theunderlyingfe ony,
shooting with intert to kill , was reversed with instructions to dismiss.

McCoy, David Deontae v. State, COCA Case No. F-2009-129 (July 27, 2010)
(Jury Ingtructions, Midleading/Confusing) Plainerror found infailureto instruct on essential
element of the offense of assault with dangerous weapon requiring proof of “intent to do
bodily harm.” One count reversed and remanded for new trial.

Osborne, Jacinda Simonev. State, COCA Case No. F-2009-530 (July 22, 2010)
(Evidence, Sufficiency) State failed to dlege or establish aggravating element such as
infliction or threat of “serious bodily injury” to prove first degree robbery. Conviction
modified to lesser of fense of second degree robbery.

AUGUST 2010

Chiles, Vicki Lagh v. State, COCA Case No. F-2008-433 (August 24, 2010)
(Jury Deliberati ons) In first degree murder case, it wasreversible eror not toinstruct jury on
themeaning of “lifewithout parole,” particularly because of the number of questionsthejury
asked regarding the meaning of this term. Accordingly, the life without parole sentence
imposed shocked the conscienceof the Court and was modified to life imprisonment with
all but thefirst thirty years suspended..

Sutton, Donald Edward v. State, COCA Case No. C-2009-665 (August 24, 2010)

(Guilty Plea Decisions) Pleanot entered knowingly and voluntarily when Petitioner was not
informed of 85% requirement. Certiorari granted.

SEPTEMBER 2010

Brumfield, JefferyDale v. State, COCA Case No. S-2009-858 (September 10, 2010)
Brumfield, Margaret Ann v. State, COCA Case No. $-2009-862 (September 10, 2010)
(State Appeal; Search and Seizure) State appealed district court decision to suppress. Tria
court ruling that there was not probabl e cause to search vehicle wasaffirmed. “ [ R]easonable
suspicion that a motorist isunder the influence of an intoxicant is not the same as probable
cause to believe that controlled substances will be found in the motorist’s vehicle.”

Hall, Roy Leev. State, COCA Case No. F-2009-563 (September 21, 2010)
(Jury Instructions, Misleading/Confusing; Fines, Fees and Cods) Jury was eroneously
instructed as to the appropriate fine. Fine modified from $25,000 to $10,000.



Gatewood, Roscoe Curtis Jr. v. State, COCA Case No. C-2009-542 (September 24, 2010)
(Joinder of Parties) Gatewood and co-defendant were represented by different attomeysin
the same firm, and had a “joint defense agreement,” which provided one would not testify
against the other. However, on day of trial, co-defendant pled to a reduced charge in
exchange for agreement totestify for the State. Gatewood waived jurytrial, and later entered
ablind plea. “Thejoint representation by two members of the same firm, owing loyalty to
both clients, adversely affected Gatewood'’ s representation.” Certiorari granted.

Revard, John Wesleyv. State, COCA Case No. F-2009-614 (September 13, 2010)

(Evidence, Other Crimes; DueProcess) Trial court erredinallowing evidencethat A ppellant
ran away when police attempted to arrest him on an unrelated felony warrant, led police on
achase, was observed looking intovehiclesfor keys, and “ probably” stolealocal resident’s
pickup while eluding officer. This was not res gestae to the crimes charged, but “simply
established Appellant’s bad character.” However, evidence determined to be harmless
beyond reasonabl e doult as to guilt/innocence. However, in second stage, there was error
in admitting exhibits with explicit references to probation, which “affected Appellant’s
substantial rights.” Combined with bad character evidence, modification was required.
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Tenth Circuit Update
by

JamesL. Hankinst

United States v. Hasan, No. 08-5137 (10" Cir., June 23, 2010) (Published) (Henry, Seymour &
Holmes): Interpreters. Hasan was convicted of three counts of perjury. In this apped, the panel
found the evidence sufficient to convict, but found error under the Court InterpretersAd (28 U.S.C.
§1827) when the District Court applied the wrong legal standard. The caseisremanded (again) for
the District Court to apply the correct standard.

United States v. Salazar, No. 09-3073 (10" Cir., June 21, 2010) (Published) (Henry, Anderson &

Tymkovich): Searchesand Seizures; Warrantless Salazar wasin avehiclein aparking lot and
caught the eye of a Kansas State Trooper who saw the vehicle back up the length of thelot and then
shut off itslights. It appeared that the door opened, but the Trooper did not seeanyoneget out. The
Trooper thought one of three things was happening: 1) the person needed to urinate; 2) the person
wanted to get something that was outside of the vehicle; or 3) the person wasseekingto burglarize
the other vehicles in the parking lot. The Trooper saw no traffic infraction. The Trooper drove
toward the vehicle at which time the person inside turned on thelightsand began to drivetoward the
Trooper. At this point, the Troope activated his lights. The vehicle backed up for about twenty
seconds at which time the Trooper kept pace driving forward before stepping out of his patrol car,

drawing his firearm, and yelling at Salazar to get out. Salazar complied and it was found out that
he had no license to drive and also had agun and ammunition in the car. Salazar won at the District
Court which granted his motion to suppresson the basis that when the Trooper activated his lights
and Salazar stopped, Salazar was“ seized” without reasonabl e suspicion by virtue of hissubmission
to the Trooper’ sauthority (thelights). The Government argued that Salazar was not seized until the
Trooper got out and drew his weapon. The panel agreed with the Government and reversed.
Concerning the standard of review, the panel held that the issue of when the seizure occurred is a
legal question that isreviewed de novo (rejecting Salazar’ s contention that it was afactual question
reviewed for clear error). Concerning the merits, thepanel held that Salazar was not seized until he
submitted to the Trooper’ s show of authority by obeying the command to get out of the vehicle.

! James L. Hankins is the Editor-in-Chief of The Gauntlet and isin private practice in Oklahoma City,

Oklahoma. James produces the weekly newsletter Oklahoma Criminal Defense Weekly which is circulated via e-mail.
For mor e information or to contact James just visit www.ocdw.com or e-mail him at jameshankins@ocdw.com.




United States v. McGinty, No. 09-6246 (10" Cir., June 29, 2010) (Published): 1. Forfeiture; 2.
Restitution: McGinty wasconvicted of Misapplication of Bank Fundsand & sentencingwasordered
to forfeit his house and proceeds from the sale of his boat and boat motor. The Government
appealed thisorder of forfeiture, arguing that it isentitled to amoney judgment representingthe full
amount of McGinty’s unlawful proceeds. The panel agreed that the Government was entitled to a
money judgment, and also that the District Court erred in concluding that it could equitably reduce
the forfeiture amount owed by McGinty in light of the amount he was also required to pay to the
bank in restitution. Instructive discussion of the concepts of restitution and forfeiture.

United Statesv. Quaintance, No. 09-2013 (10" Cir., June 28, 2010) (Published): Religion Defense:
The panel sua sponte ordered this order published. The Quaintance were charged with Possession
with Intent to Distribute (Marijuana). They moved to dismisson the basisof the Religious Freedom
Restoration Act (“RFRA™) by arguing that they are the founding membes of the Church of
Cognizance which “teaches that marijuanais a deity and sacrament.” The District Court was not
convinced that this belief was sincere and the panel found this ruling not an abuse of discretion.

United Statesv. Martinez, No. 09-2117 (10" Cir., June 28, 2010) (Published): Restitution: Thiscase
involves convictions and sentences in a conspiracy case where the State of New Mexico was
overbilled for a construction project. Affirmed over claims relating to the reasonableness of the
sentence, denial of evidence at sentencing to show that Martinez played aminor rolein the ongoing
conspiracy, and hisobjectionto arestitution order. Concerningtherestitution order, thepanel stated:
“[W]e conclude that the plain language of the MV RA, in particular § 3664(f)(1)(A)-(B), prohibits
adistrict court from considering thevalue of defendant’ sforfeited property ininitially determining
thefull amount of restitution.” NOTE: The panel did not decide whether the restitution amount may
be off set by the value of forfeited property; but it did decide that he is not entitled to an offset of
taxes he paid.

United States v. Simpson, No. 09-4127 (10" Cir., June 28, 2010) (Published): Searches and
Seizures; Traffic Stops. Another traffic stop loss from the circuit summed up in the opening
paragraph: “ Christopher Wayne Simpson challengesthedenial of hismotion to suppress narcotics
found in hisvehicle, asserting that a state trooper |acked reasonabl e suspidon to detain himpast he
legitimateending point of atrafficstop. Although aclose call, we hold that the continued detention
wasjustified because the trooper had reasonabl e suspicion that Mr. Simpsonwas engaged iniillegal
conduct. Mr. Simpson’ sprior criminal convictionfor drug trafficking, hisextreme nervousness, and
the fact that he provided inconsistent and evasive answersto queries about histravel planstogether
provided reasonable suspicion to justify extending a legitimate traffic stop to allow further
guestioning and a canine sniff of his automobile.”

United States v. Renigar, No. 10-5015 (10" Cir., July 13, 2010) (Published) (Briscoe, Tacha &
O'Brien): Searchesand Seizures; Search Warrants, Sufficiency: Motion to suppressisdenied
based upon the argument that asearch warrant affidavit that traces child pornto an I nternet Protocol
(“1P”) address which was associated with hisresidential address did not provide an adequate nexus
between the evidence of the crimes alleged and the location to be searched (his residence).




United Statesv. Pope, No. 09-4150 (10" Cir., July 23, 2010) (Published) (Tacha, Gorsuch & Stamp,
Senior District Judge, N.D. West Virginia, sitting by designation): Motionsto Dismiss; Federal:
Pope was indicted on a single count of possessing a firearm after having been convicted of
misdemeanor domestic violence. He filed amotion to dismissin which he admitted to the relevant
facts, but argued that the Second Amendment precluded conviction because he possessed the gun
on his property for the sole purpose of pratection; thus, the statute [18 U.S.C. § 922(g)(9)] was
unconstitutional as applied tohim. The District Court denied the motion and Pope entered a guilty
plea, reserving the right to present the issue to the Circuit. The Circuit promptly torpedoed his
appeal on technical grounds (“an antecedent procedural problem lurkshere”), holding that since his
motion to dismissrelied upon factsoutsideof theindictment, and were disputed by the Govemnment,
Fed. R. Crim. P. 12(b)(2) and Circuit precedent precluded the resolution of Pope’s constitutional
clam. NOTE: Talk about ajudidal whipsaw: the Circuit held that the District Court did not err in
denying the motion, and then refused to address the merits of Pope s constitutional claim. | guess
the lesson to be learned in this procedural trap isthat clients in this situation must either obtain an
agreed to proffer of the facts or go to jury trial.

Jackson v. Whetsel, No. 08-6252 (10" Cir., July 22, 2010) (Unpublished) (Lucero, McKay &

O'Brien): Appellate Reduction of Charge; Enjoining State: Thisisanifty case correcting avery
guestionable practice by the Oklahoma Court of Criminal Appeds. Jackson was charged in
Oklahoma state court with making a lewd proposal to a child under the age of sixteen. He was
convicted by ajury. The Oklahoma Court of Criminal Appeds reversed on thebasis that the State
had failed to present evidence of an element of the crime. One might think that wasthe end of the
matter. But, by a3-2 vote, themajority ruled that the evidence adduced at trial proved Jackson guilty
of adifferent crime---solicitation of aminor to perform or prepare doscene materid. The state court
treated this crime as a lesser-included offense and remanded to the trial court to enter a new
judgment and sentence, and to sentence Jackson under thisnew “ conviction.” Judge Russell denied
Jackson'’ s habeas petition, but the Circuit REVERSED, holding that Jackson was convicted by the
state appellate court of acrime for which he was neither charged nor tried by ajuryin violation of

Due Process(!!)

United States v. Martin, No. 09-3310 (10" Cir., July 30, 2010) (Published) (O’ Brien, Brorby &

Gorsuch): Search and Seizure; Warrantless Home: After learning that Martin was suspected in
a shooting earlier in the day, police officers confronted him at the entryway of his apartment
building, arrested him, searched hisperson, and found agun, which wastroublefor Martin because
he was afelon. Martin’s motion to suppress was denied by the District Court and affirmed by the
panel becausethe arresting officers had probable cause to arest Martin and exigent circumstances
sufficient to jugtify effecting the arrest i nd de the gpartment building entryway. NOTE: The panel

noted “some disagreement among our sister circuits’ about the Fourth Amendment status of
apartment building common areas, but avoided the question by holding that Martin was arrested
close enough to the building’ sthreshold that the arrest occurred ina* public place” and that in any
event, police had probable cause and exigent circumstances.

United Statesv. Mullins, No. 09-1031 (10" Cir., July 29, 2010) (Published) (Murphy, McWilliams
& Gorsuch): 1. Statute of Limitations (Federal); 2. Jury Instructions; Lesser Included
(Federal): Variouscountsof fraudinan HUD mortgage scheme are affi rmed over claimsinvol ving:




1) statute of limitaions; 2) sufficiency of the evidence; 3) limitations on cross-examination; 4)
refusal to instruct on lesser-included offenses; and 5) sentencing issues. NOTE: In general, afive-
year statute of limitations appliesto non-capital federal crimesunder 18 U.S.C. § 3282(a), but there
isan exception of ten yearsin casesof fraud affectingafinancial institution. Also, infederal court,
adefendant isentitled to alesser included offenseinstruction if: 1) there wasa proper request; 2) the
lesser included offense includes some but nat all of the elements of the offense charged; 3) the
elements differentiating the two offenses are in dispute; and 4) a jury could rationally convict the
defendant of the lesser offense and acquit him of the greater offense

United Statesv. Vincent, No. 09-4193 (10" Cir., July 27, 2010) (Published) (Tacha, Ebel & Hartz):
1. Entrapment; 2. Discovery of Cls(Federal): Inthisdrug case, Vincent argued that the District
Court erred infailing to instruct the jury on the defense of entrapment and al so that the District Court
improperly denied his motion requesting disclosure of the government’s confidential informant.
Although the panel denied both claims, the opinion contains an instructive discussion on the
elements of the entrapment defense in federal court.

United States v. Ford, No. 09-2244 (10" Cir., July 27, 2010) (Published) (Kelly, McWilliams &
Lucero): Burk’sNotice (Federal); Res Gestae: Ford escaped from prisonin Kansaswith the help
of afemale guard, but wasultimately convicted infederal court of possessing afirearmwhileafelon
and afugitive and sentenced to 360 months. Affirmed over hisclaimsof: 1) admission of the prison
escape asres gestae; 2) enhancement for assaulting alaw enforcement officer; and 3) enhancement
under the ACCA for a Kansas conviction for discharge of a firearm at an occupied dwelling or
vehicle which the panel considered a“violent felony” for enhancement purposes.

Doddsv. Richarson, No. 09-6157 (10" Cir., August 6, 2010) (Published) (Tymkovich, Seymour &
Baldock): Bail: Thisisacivil rights case out of Logan County which involves a practice described
by the Logan County court clerk as having been implemented for the last eighteen years in which
anyonecharged with afelony isprevented from posting bond until they have gone beforeajudgeand
been arraigned. Thecourt clerk also stated inan affidavit, “itisthe policy of the Court Clerk’ soffice
not to permit the Sheriff’s office to accept bonds after hours on felony warrants.” Dodds fell into
thistrap and was held in jail for several days, even though a bond was set in the arrest warrant by
a judge, and even though two persons tried to bail him out. The lawsuit is against Randy
Richardson, the former sheriff, and he moved for summary judgment. Inthisopinion, the panel was
not impressed, noting that no one had provided to the Court a copy of theselocal rules and that they
arecontrary to clearly established law. The motionfor summary judgment wasdeniedinthe District
Court and affirmed by the panel. Good discussion of the law pertaining to the right of the accused
to bail.

United States v. Landeros-Lopez, No. 09-8056 (10" Cir., August 3, 2010) (Published) (Lucero,
Holloway & Murphy): 1. Allocution; 2. Guilty Pleas (Federal): Inthisguilty pleacaseinvolving
a charge of Conspiracy to Trafficin Methamphetaming Landeros-Lopez argued that the District
Court committed plain error (sincetherewas no objection bel ow) in accepting the pleabecausethere
was an insufficient factual basis. Asto thisclaim, the panel held that the factual basisunder Rule 11
isnot limited to the plea colloquy with the defendant, and that the statements of the prosecutor and
the PSR can support it, but these things must be in existence at the time of the plea. In this case




however, since the PSR was not prepared until after the plea colloquy, therewas error but it did not
risetothelevel of plainerror warranting reversal of the conviction. Landeros-L opez al so argued that
the District Court denied himtheright of allocution. The panel agreed, noting that the District Court
settled on a sentence prior to asking Landeros-Lopez if he had anything to say. Reversed and
remanded for re-sentencing. NOTE: The panel recognized, in alengthy footnote number 4, that
thereisacircuit split of sorts on the appropriate standard of review involving claims of the denial
of allocution, but the panel declined decide the issuein the Circuit because plain error was met.

Stankov. Davis, No. 09-1073 (10" Cir., August 10, 2010) (Published) (Murphy, McK ay & Baldock):
Habeas Corpus; Second or Successive: A federa prisoner, serving time on a firearm charge,
brought a habeas petition under 28 U.S.C. § 2241 challenging BOP srefusal to reducehis sentence
upon completion of adrug progran. Hetried it once and was denied, but then filed another habeas
petition. In thisopinion, the panel was faced withthe issue whether such petitions (under 2241, not
2255 or 2254) are subject to the AEDPA provision that second or subsequent petitions can not be
filed unless prior approval is granted by the Court of Appeals. The panel held that prior approval
isnot required, but under the general rules governing abuse of thewrit the District Court did not err
in dismissing it.

United Statesv. McGee, No. 09-6196 (10" Cir., August 16, 2010) (Publi shed) (Briscoe, Murphy &

Hawkins, Senior Circuit Judge for the Ninth Circuit): Federal Sentencing Guidelines, Sentence
Modification: 18 U.S.C. 8 3582(c) (2) authorizesacourt to modify a prison term if the sentencing
range is subsequently lowered by the Sentencing Commission. The Commission did thisfor all the
crack cocaine cases which applies to McGee and the other appellants in this case. Although the
amendmentsto the Guidelines did not lower the range for McGee, he asserted that Booker applies
since section 3582(c)(2) isare-sentencing. Thepanel rejected thiscontention onthe basisthat it was
foreclosed by the recent Supreme Court decision in Dillon v. United Sates, 130 S.Ct. 2683 (2010).

United Statesv. Hood, No. 09-4156 (10" Cir., August 17, 2010) (Published) (Tymkovich, Seymour
& Holmes): Spoliation: Hood was convicted by jury of Possessionw/Intent to Didribute 50 Grams
or More of Meth and sentenced to Life. AFFIRMED over Hood's claim of: 1) destruction of
evidence & chain of custody (the five plastic bags that the drugs were in were destroyed at the |ab;
and the drugs were mistakenly given to aK-9 training unit); and 2) his priors should not have been
used to enhance becausethe Government listed thewrong court and place of prior convictionfor one
of his predicate drug offenses (any error was harmless).

In re: Grand Jury Proceedings, No. 09-2062 (10" Cir., August 18, 2010) (Published but redacted)
(Gorsuch, Ebel & Holmes): 1. Grand Jury (Federal); 2. Privileges (Attorney-Client): Inthen-
pending grand jury proceedings investigating fd se statementson government forms, the grand jury
issued subpoenas for testimony and billing recordsfrom Appell ant’ stwo attorneys. The atorneys
and Appellant moved to quash. The panel held several things: 1) it had jurisdiction over the order
of the District Court commanding the attorneys to testify, but the order regarding production of
billing records for in camera review was not ripe; 2) there was no jurisdiction over a claim of
prosecutorial misconduct (asking for apre-indictment remedy) because* Wedo not havejurisdiction
todecideoninterlocutory appeal claimsof prosecutorial misconduct beforeagrandjury”; 3) thenine
guestions at issue were not subject to the attorney-client privilege.




In re: Grand Jury Proceedings, No. 09-2209 (10" Cir., August 18, 2010) (Published but redacted)
(Gorsuch, Ebel & Holmes): Grand Jury (Federal): In agrand jury investigation involving an
allegationsof making fal se statementson government forms, District Court’ sorder granting, in part,
motion to quash a subpoenafor documents on the basis of relevancy isreversed because duringthe
District Court’ sin camera review it used the wrong legal standard. Note also that the Government
was allowed to extend the time to file notice of appeal.

United Statesv. Leyva-Matos, No. 09-2304 (10" Cir., September 21, 2010) (Published): Waiver;
AppealsWaiver: Inthisdrug prosecution, Leyva-Maosentered apleaagreement where hewaived
his right to appeal. In this apped, he argued that the District Court considered improperly
information that he had provided to the Government with the understanding that it woul d not be used
against him. However, the panel enforced the plea waiver and dismissed the appeal without
addressing the merits. NOTE: Judge Hartz dissented on the basis that the Government breached its
promise when it disclosed the information at issue.

United States v. Bowling, No. 08-6184 (10" Cir., September 14, 2010) (Published). Jury
Instructions (Federal); Good Faith: Bank fraud conviction out of the Western District of
Oklahoma AFFIRMED over clamsrelating to: 1) denial of motion for ajudgment of acquittal; 2)
excluding evidence and refusal to instruct the jury regarding defensetheory of waiver; 3) refusal to
instruct the jury on his good faith theory; 4) denid of motion to suppress evidence; 5) denial of his
motion for anew trial; 6) the restitution amount; and 7) cumulative error. The opinionisnoteworthy
because the panel had previously reversed the case because the District Court failed to give a
separate good faith instruction. However, upon the Government’ s petition for en banc review, the
en banc Court reversed circuit precedent on this issue, joining the majority of courts that hold a
separategood faith instructionisno longer necessary whereadistrict courtproperly instructsthejury
onthe element of intent, “ becauseafinding of theintent to defraud necessarily impliesthat therewas
no good faith.”

United States v. Washington, No. 08-3313 (10" Cir., September 30, 2010) (Published) (Tacha,
Seymour & Lucero): IAC: IACwinner where* counsel’ sfailureto understand the basic mechanics
of the sentencing guidelines and, in particular, his failure to advise Mr. Washington regarding the
impact of relevant conduct on his potential sentence prior to meeting with the probation officer,
amounted to constitutionally deficient performance under [Strickland]. We also conclude that Mr.
Washington was prejudiced as a resut of the above falures because the facts he conceded at his
presentence interview disqualified him from obtaining a two-level reduction pursuant to the 2007
Crack Cocaine Amendments[.]” Essentially, after Washington was convicted, trial counsel failed
to attend the pre-sentence interview duringwhich Washington admitted to conduct that resulted in
amore severe sentence. NOTE: Thisisa2-1 opinion with Judge Tacha di ssenting.

Mendozav. Hatch, No. 09-2145 (10" Cir., October 12, 2010) (Published) (Briscoe, C.J., Holloway
& Meélgren, sitting by designation out of the D. Kan.): Guilty Pleas. Non-capital habeas casewhere
the panel granted relief on the bads that the plea of no contest was not knowing and voluntary
because his lawyer misrepresented that there was a plea ded for three years. There was not and
Mendoza was hit with twenty-five.




UNITED STATES SUPREME COURT UPDATE

by

JAMES L. HANKINS!

Skilling v. United States, No. 08-1394 (U.S,, June 24, 2010): Pre-Trial Publicity; Statutory
Construction (“Honest Services’): Thisisthe cluster of opinions (four of them spread out over
114 pages) concerning the claims of former Enron executive Jeffrey Skilling. The bad newsisthat
his claim of an unfair trial due to pre-trial publicity is denied. The good newsis that his claim
attacking his convictions under the federal “honest services’ succeeded. Concerning the pre-trial
publicity claim, the Court hdd that Skilling did not establish that apresumption of juror prejudice
aroseor that actual biasinfected thejury that tried him. Concerning the“honest services’ claim, the
Court found that the federal statute proscribing thefraudulent deprivation of “theintangibleright of
honest services” (18 U.S.C. § 1346) was vague, but the Court fixed the problem by limiting
prosecution to schemesinvolving bribesand kickbacks, neither of whichwereinvolvedin Skilling's
case, so hewinsonthat. NOTE: Justice Scalia, joined by Justices Thomasand K ennedy, agreed that
Skilling failed to make out aviable claim juror partiality, but disagreed with the majority in limiting
the scopeof the* honest services’ statute. I nstead, thisthree-judge blocwould simply find the statute
void for vagueness unde the Due ProcessClause of the Fifth Amendment. JusticeAlito concurred
in order to say a few words about the right to a jury trial. Justice Sotomayor, joined by Justices
Stevens and Breye, concurred inthe resolution of the “honest services’ claim, but dissented from
the denia of Skilling'sclaimthat hedid not recaiveafair tria dueto pre-trial publicity.

Black, et al. v. United States, No. 08-876 (U.S., June 24, 2010): Standar ds of Review: This case,
like Skilling, aso involvesthe federal “honest services’ statute, but in a different context. At trial,
the Government proceeded on alternative theories and wanted specid verdict forms that would
reveal the particular theory found by thejury. The defendants objected to the special verdict forms,
opting instead for an “unelaborated general verdict,” and the Government eventually acquiesced.
On appeal, the Seventh Circuit held that the defendants had forfeited their “honest services’ claim
by objecting to the Government’s suggestion of speda verdict forms. In this opinion, the Court
disagreed, holding that the jury instructions were erroneous under Skilling and that the defendants
“secured their right to challenge those instrudions on appeal” by properly objecting to them.
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Magwood v. Patterson, No. 09-158 (U.S., June 24, 2010): Habeas Cor pus, Second/Successive:

Thiscase is about federal habeas corpus proceedings and what constitutes a second or successive
petition under the AEDPA. This isimportant because a prisoner cannot pursue second/successive
petitions except in very limited circumstances. In this case, Magwood was sentenced to death for
murdering asheriff. Hereceived sentencing relief in federal habeasthat resuted inanew state court
sentencing proceeding which ultimately resulted in another death sentence. TheDistrict Courtagain
granted the writ with respect to the sentence, but the Eleventh Cirauit reversed on the basisthat this
new challenge constituted asecond petition and wasunreviewabl e becauseit did not med thecriteria
for such petitions and d so that Magwood could have raisedthe same challenge to hisorigind death
sentence. Inthisopinion, the Supreme Court REVERSED and ruled in favor of Magwood, holding
that since Magwood’ s second petition for awrit of habeas corpus challengedanew judgment for the
first time, it is not “ second or successive” under the AEDPA.

McDonald, et al. v. City of Chicago, No. 08-1521 (U.S., June 28, 2010): Second Amendment: The
guestion here is whether the Second Amendment is applicable to the States via the Due Process
Clause of the Fourteenth Amendment (a question left open in the 2008 opinion of District of
Columbiav. Heller)? Theanswer isthat itis. It takesthe Court four separate opinionsand 214 pages
to say this. The opinion fallsalong the usually ideological lineswith the majority opinion authored
by JusticeAlito, joined by Chief Justice Robertsand Justices Scalia, Kennedy, and Thomas, although
Justice Thomaswould have used the Privileges or Immunities Clause of the Fourteenth Amendment
rather than the Due Process Clause. The dissenters were Justices Stevens, Breyer, Ginsburg, and
Sotomayor. Justice Scalia penned a concurrence that is definitely worth aread. Init, he launchesa
trenchant critique of the dissent of Justice Stevens. Justice Scalia’s concurrence is more of an
ideological salvo aimed at the approach used by Justice Stevens and contrasting the two opinionsis
instructive. NOTE: Theright at issue hereistheright to “keep and bear” ahandguninside the home.

Sears v. Upton, No. 09-8854 (U.S,, June 29, 2010) (per curiam): 1. Habeas Corpus: Capital
Habeas Cases; Supreme Court cases; and 2. IAC: Capital case winner on an IAC claim where
trial counsel failed to conduct a reasonable investigation and find mitigation evidence. The Court
held that the lower courtsfailed to conduct aproper prgudiceinquiry. “We have never limited the
prejudiceinquiry under Strickland to casesin which therewasonly *little or no mitigation evidence
presented.” Put another way: “We certainly have never held that counsel’ s effort to present some
mitigation evidence should foreclose an inquiry into whether a facially deficient mitigation
investigation might have prejudiced thedefendant.” Strickland requiresa® probing and fact-specific
analysis’that the state court failed to undertake.




OTHER CASESOF NOTE

by

JAMES L. HANKINS!

NOTE: The cases below are from other jurisdictions, but | have plucked them out
of the ether becausethey are @ther awinner far the defense and/or otherwise notable
to practitioners of criminal law. | hope you can use some of them, but a word of
caution to everyone is to make sure they ae still good law, some of them are
controversial in the jurisdiction or might have caught the attention of the Supreme
Court .—Ed.

Childers v. Floyd, No. 08-15590 (11™ Cir., June 8, 2010) (Publish): Confrontation/Cross-
Examination: State court convictions in Florida for Money Laundering, Bribery, and Unlawful
Compensation for Official Behavior are vacated as a result of the trial court’ s restriction of cross-
examination of the State’s star witness concerning his motives for changing his testimony which
violated the Sixth Amendment. Denial of the writ of habeas corpusis REVERSED.

United Statesv. Rollins, No. 09-2293 (7" Cir., June 9, 2010): Appellate Jurisdiction; Motionsto
Reconsider: This is a quirky procedura case. Rollins was convicted of distributing cocaine,
sentenced to prison, and his conviction was affirmed. Five monthslater, he filed adocument in the
District Court titled a “Motion for a New Trial Based on Newly Discovered Evidence” It was
denied. Rollins then filed amotion to reconsider. Thiswas also denied on thebasis that no rule of
criminal procedure authorizesreconsideration. Rollinsthenfiled anoticeof appeal. The panel made
some very interesting observaions. First, although the time limits for notice of appea are
jurisdictional inacivil case, thesameisnot trueinacriminal case. Thetimelimit ismandatory and
must be enforced when the appellee stands on its rights, but late filing does not affect gopellate
jurisdiction. Second, even though they are not mentioned in therulesof criminal procedure, motions
for reconsideration are proper under Supreme Court precedent. Therefore, the onefiled by Rollins
suspended the time to file notice of appeal and his gppeal was thustimdy. The pand ultimately
remanded because the District Court should have treated the motion as a section 2255 petition and
given him the option of dismissing it and it did not do so, but the discussion of filing deadlines and
motions to reconsider is interesting.
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United States v. Andino-Ortega, No. 09-40498 (5™ Cir., June 8, 2010): Federal Sentendng
Guidelines; Crime of Violence: Counterintuitive case where a prior conviction for injury to a
minor child (using aweedeater) is not a“crime of violence” for ethancement purpases because it
does not require the use or attempted use of physical force (for example, noted the panel, thecrime
can be committed by the intentional act of poisoning in food or drink).

United States v. Wilson, No. 07-1320-cr (2™ Cir., June 30, 2010): Prosecutorial Misconduct;
Improper Argument: Whitten was convicted in federal court of murdering two undercover police
detectives who were posing as gun buyers and given the desth penalty. In this opinion, the panel
affirmed the convictions but vacated the death sentence on thebasi s of two instancesof prosecutorial
misconduct that occurred during arguments: 1) that Wilson choseto put the Government to its proof
of guilt rather than just plead guilty (in violation of the Sixth Amendment when failure to plead
guilty istreated as an aggravating circumstance); and 2) that Wilson'’ s statement of remorse should
be discredited because he failed to testify at tria (in violation of the Fifth Amendment).

Report of the Special Master in State v. Henderson, No. A-8-08 (N.J., June 21, 2010): Eyewitness
ID/Lineups Thisisnot ajudicial decision, but rather the report of athe Special Master in acase out
of New Jersey on the limitations of eyewitness identification evidence. The Report found serious
flaws and inadequacies in the current standards for eyewitness testimony, drawing heavily on
research and evidence presented by the Innocence Project. Finding that rdiability “is the linchpin
of theinquiry,” the Report advocated: 1) that courts should handle eyewitness identificationsin the
same manner they handle physcal trace evidence and scientific evidence, by placing at least an
initial burden on the prosecution to produce, at a pre-trid hearing, evidence of the reliability of the
evidence; and 2) that courts “take all available stepsto assure that judges and juries areinformed of
and guided by the scientific findings’ regarding the flaws in such evidence.

United States v. Bonds, No. 09-10079 (9" Cir., June 11, 2010): Hearsay: Very interesting
interlocutory appeal by the Government in the Barry Bonds case concerning the Government’s
guandary in how to provethat the samplestested by BALCO werereally those of Barry Bonds. Plan
A was to present the testimony of trainer Greg Anderson who would have testified that Bonds
identified the samples as his own before giving them to Anderson. However, Anderson refused to
testify in the case and has been jailed for contempt of court. Plan B wasto offer the testimony of the
BAL CO employeeto whom Anderson gave the samplesto the effed that Anderson told him that the
samples came from Bonds. The Didrict Court disallowed this as hearsay and ruled the statement
inadmissible; and not only that, since Anderson’s statements were inadmissible, so were the log
sheets on which BALCO recorded the results of the testing under Bonds' name. The panel
AFFIRMED both of these rulingsin avery lengthy opinion dissecting various parts of the hearsay
rule. Wow. The prosecution of Bonds might be in serious trouble.

Hill v. Schofield, No. 08-15444 (11" Cir., June 18, 2010): Death Penalty; M R: The panel found
that the requirement under Georgialaw that a defendant must prove that he is mentally retarded
beyond a reasonabl e doubt violated Atkins.




Miller v. Stovall, No. 08-2267 (6" Cir., June 22, 2010): Confrontation/Cross-Examination:
Miller wasconvicted in state court of second-degree murder and conspiracywhen her lover allegedly
pulled the trigger and killed her husband. The wrinkle in the case is that the lover committed
suicide, but left anoteimplicating Miller in the crimes. The District Court held that introduction of
the note violated Milla’ s right to Confrontation and in this lit-decision, the panel affirmed the
conditional grant of habeas relief.

Whitev. Thaler, No. 06-20736 (5™ Cir., June 30, 2010): 1AC: White was convicted of murder and
aggravated assault in Harris County, Texas. The panel hed that the order denying White habeas
relief isreversed becausetrial counsel wasineffectivefor: 1) questioning White regardinghis post-
arrest silence, which allowed the prosecutor to impeach him with hisfailure to tell thepolice his
exculpatory version of the events; and 2) failing to file amotion in limine or object to evidence of
the murder victim'’s pregnancy.

United States v. Luck, No. 09-6641 (4™ Cir., duly 2, 2010): IAC: Drug convictions are reversed
becausetrial counsel failed torequest “aninformant instruction” which would have directed thejury
to scrutinizethe uncorroborated tesimony of theinformant more carefully than other witnesses, even
biased witnesses, because of the potential for perjury born out of self-intered.

United Statesv. Avezov, No. 10-CR-0085-CVE (N.D. Okla., July 29, 2010): Search and Seizure;
Traffic Stops. Thisisafantasticsuppression winne inatraffic stop casewhere Chief Judge Claire
Eagan ordered the evidence suppressed on the basis that the investigative detention escalated into
an arrest and police needed probable cause to continue the detention. The traffic stop lasted 70
minutes, 54 minutes of which was spent waiting for the canine unit to arrive. Chief Judge Eagan
ruled that this was too long, and that Miranda warnings should have been given when palice
continued to question Avezov and the driver.

Lee v. Lampert, No. 09-35276 (9" Cir., July 6, 2010): Habeas Corpus, Statute of
Limitationg/Equitable Tolling: Back before the AEDPA, the Supreme Court created an “ actual
innocence” doctrine that would allow asecond or successive habeas petitioner to obtain areview of
themeritsof hisclaim. The question hereiswhether this* actual innocence” exception appliesunder
the AEDPA to afirst petition where it was filed after the one-year limitations period. The Ninth
Circuit held that thereisno such exception, siding with the First, Fifth, Seventh, and Eighth Circuits.
Thisholding leavesthe Sixth Circuit asthe only circuit that has held that there is such an exception.

United States v. Ciesiolka, No. 09-2787 (7" Cir., July 26, 2010): Jury Instructions; Deliberate
I gnorance: Odd sting operation involving the usual theme of police posing as an underage girl on
the internet, but the officer used the photo of an adult woman on her profile page and listed the
interests of “Ashley” as beer and Purdue University. Ciesiolka defended on the ground that he
thought “Ashley” was an adult woman posing asa 13-year-old to play d ong with his fantasy. The
caseisreversed because thetria court gave an “ostrichinstruction” that relieved the Government
of its burden of proving that Ciesiolka believed that “ Ashley” wasaminor. The instruction read:




Y ou may infer knowledgefrom a combination of suspicion and indifferenceto thetruth, if
you find that a person had a strong suspicion that things were not as they seemed or that
someone had withheld some important facts, yet shut his eyes for fear of what he would
learn, you may concludethat he acted knowingly, as | have used that word. Y oumay not
conclude that the Defendant had knowledge if he wasmerely negligent in nat discovering
the truth.

NOTE: Thepanel stated that whether such aninstructionisallowedinprosecutionsunde 18 U.S.C.
§ 2422(b) isamatter of first impression in the Seventh Circuit; and note that thiswasa2-1 decision,
so keep an eye out for future en banc treatment.

United Statesv. Lucido, No. 09-1410 (6" Cir., July 28, 2010): Expungement (Feder al): Interesting
opinion where Lucido was acquitted eighteen years ago on federal money laundering charges and
sought to have his records expunged, specifically he wanted all records of his charges held by the
FBI and the Justice Department expunged, not just the recordsin the courthouse. The District Court
denied the request on the merits. In this appeal, the panel split 2-1 and held that the District Court
did not have jurisdiction to order therel ief requested. The paned arrived at this conclusion through
analogizing a Supreme Court case that appeared to have little to do with the issue. The dissent
argued that a prior panel decision controlled and that the Supreme Court case was inapposite.

United Statesv. Gomez, No. 08-3929 (2™ Cir., August 4, 2010): 1. Hearsay; 2. Jury I nstructions;
Curative Instructions. In this case involving a charge of conspiracy to distribute and possess
Ecstasy, the convictions are reversed on the basis of prejudicial hearsay when a police detective
testified that he interviewed a co-conspirator who indicated that Gomez was his supplier. The
hearsay was not harmless and the court’s limiting instruction was not effective to save the
conviction.

United States v. Marynard, No. 08-3030 (D.C. Cir., August 6, 2010): Search and Seizure; GPS
Tracking: Police placed a GPS device on a Jeep which tracked the movements of the accused 24
hours a day for four weeks. The panel held that this was a search that violaed the Fourth
Amendment.

United Statesv. Maddox, No. 09-30284 (9" Cir., August 12, 2010) (For Publication): Search and
Seizure; Traffic Stops Opinion affirming a suppression order 2-1 where an officer effected a
traffic stop for reckless driving, cuffed the driver and placed him in the back seat of the patrol car,
and then proceeded to search the vehicle (finding drugs and ahandgun). The majority held that this
was an improper search.

United States v. Green, No. 08-5548-cr (2™ Cir., August 13, 2010): Supervised Release The
District Court imposed acondition of supervised rd easethat prohihbited Green from associating with
members of criminal street gangs or wearing the colors, tattoos or insignia related to such gangs.
“We conclude that the portion of the condition prohibiting Green from wearing gang colors or
insigniais unconstitutionally vague.”




United States v. Corsmeier, No. 08-3668 (6™ Cir., August 16, 2010): Burks Notice (Federal):
Corsmeier was convicted of bank, wire, and mail fraud. REVERSED because the District Court
admitted 404(b) evidence of her cocaine use which was more prejudicial than probative.

United Statesv. Johnson, No. 08-5098 (4™ Cir., August 16, 2010) (Published): 1. Experts; 2. Burks
Notice (Federal): Drug conviction REVERSED on the bass of DEA Agent testimony in
interpreting phone calls and drug lingo as an expert (“Rule 701 forbids the admission of expert
testimony in lay witness clothing”) and improper 404(b) evidence in the form of a prior drug
transaction that was not relevant to the charged drug conspiracy.

United States v. Withers, No. 05-56795 (9" Cir., August 19, 2010): Jurisdiction; Appellate:
Withersfailed to file atimely notice of appeal of the denial of his 2255 motion, but claimed that he
did not receive notice (he did file a notice within the time frame he claimed he received it). Under
the Federal Rules of Appellate Procedure 4(a)(6), an appellant may move to reopen thetimeto file
an appeal if the appellant did not receive timely notice of the entry of the order or judgment from
which he appeals. The panel construed the pro se notice of appeal filed by Withers as a motion to
reopen the time to file the notice and that the District Court abused its discretion by denying the
motion based upon the uncontradicted claim that he did not receive thejudgmentin atimely manner.

United Statesv. Smith, No. 09-1443 (7" Cir., August 19, 2010): Counsel of Choice: Inaguilty plea
case, denial of theright to counsel of choice resultsin withdrawal of the plea---evenwhen thereis
an appellate waver per the pleaagreement.

Detrich v. Ryan, No. 08-99001 (9" Cir., August 20, 2010): Habeas Corpus, Capital Habeas
Cases. Capital habeas case where the sentence is vacated on the basisof |AC in the second stage
(failure to investigate and present substantial mitigating evidence).

United States v. Farias, No. 09-50269 (9" Cir., August 20, 2010): Pro Se Representation:
Conviction on one count of attempted entry after deportation isreversed because he was denied his
right to self-representation.

Belliziav. FloridaDepartment of Corrections, No. 09-13838 (11" Cir., August 20, 2010): IAC: IAC
winner in this habeas case wheretrial counsel failed to move for ajudgment of acquittal where the
State failed to prove that he possessed more than 28-grams of heroin (thus subjecting Belliziato a
25-year mandatory minimum sentence). Thismight have goplicationin Oklahomatraffickingcases.

United States v. Havelock, No. 08-10472 (9" Cir., August 23, 2010): Mailing Threats: In 2008,
Havelock “had various reasons for being angry with theworld” in 2008 and hatched a plan to shoot
and kill abunch of people during the Super Bowl, after which he would be killed by the police. He
mailed out a bunch of packetsto the media before the date of the big game, and actually loaded his
assault rifle and drove to the site of the game before callingit off and notifying his father who took
him to the police. He was charged with six counts of mailing threatening communications in
violation of 18 U.S.C. 8§ 876(c). In thissplit opinion, the panel reversed on the basis that thestatute
requiresthe communications to be addressed to an individual rather than mediacorporéions. Look
for more action on thisissue either from the en banc court or SCOTUS.



Hurd v. Terhune, No. 08-55162 (9" Cir., August 23, 2010): Interrogations; Fifth Amendment:
Denial of awrit of habeas corpus in afirst degree murder case is reversed where the state court
committed reversible error under Miranda and Doyle by allowing the State to present evidence of
Hurd' srefusal toreenact the shooting of hiswife during policeinterrogation. NOTE: Theanalysis
is complicated because Hurd in fact made vduntary staements about the aime, but refusad to
reenact his version.

United States v. Slaight, No. 10-1443 (7" Cir., September 2, 2010): Interrogations, Fifth
Amendment: Thismight be onedf the best Miranda casesof all time, and from the Seventh Circuit
no lesswith Judge Posner onthe panel (let’ sfacethefacts, thiscasecoming out of the Ninth or Sixth
Circuitswould have much less punch). Denia of a suppression motion isreversed in achild porn
case where officers stormed the house with guns drawn, but talked Slaight into going to the police
station to be interviewed in a cramped room. The panel held that no reasonabl e person would feel
free to leave and thus Slaight was in custody for Miranda purposes, even though police told him
repeatedly that hewasfreetoleave(!!) Thiscaseisnoteworthy becausethe panel simplydisbelieves
the incredible claims of the police officers and in fact stated that the police gave fd se testimony.
Thisisamust read.

United States v. Millis No. 09-10134 (9" Cir., September 2, 2010): Statutory Construction;
Lenity: Humanitari an activists were cited under a section of the CFR for placing “garbage” in a
national park when they placed full water bottlesa ongtrailswhere ill egd sentered the country. In
thisopinion, theconvictionisreversed upon application of theruleof lenity sincetheterm“ garbage’
is sufficiently ambiguous.

Sochav. Pollard, No. 09-1733 (7" Cir., September 3,2010): Habeas Cor pus; SOL & Equitable
Tolling: Habeas case where apro se prisoner in a segregation unit with access to the law library
only afew hours a month filed his habeas petition after the one-year statute of limitations, but in
reliance upon an order from aDistrict Court judge who had granted him an extension. The casewas
assigned to adifferent judge who dismissed the Petition as time-barred. In this opinion, the panel
reversed and remanded to the District Court to ascertain whether equitable tolling was available.

United States v. Blitch, No. 08-3511 (7" Cir., September 3, 2010): Jurors:. Drug convictions
reversed when the jury panel expressed concerns for their persona safety and the judge did not
conduct individual voir dire; and also when the jury was polled and one juror expressed that the
verdict wasnot her personal verdict and the District Court orderedthejury to keep deliberating when
it expressed adesireto leavefor the day.

United States v. Johnson, No. 09-5397 (6" Cir., September 8, 2010): Search and Seizure;
Reasonable Suspicion: Nice suppression case wherea 911 caller said that there was a person near
ablue Cadillacin front of her residence at 4:00 am. Thetotality of the circumstances consisted of
the following facts 1) Johnson was in a high drug-trafficking area; 2) it was 4:00 am.; 3) the
officers were responding to a 911 call; 4) two or three minutes after the 911 call, the officers
observed Johnson twenty to thirty yards from the blue Cadillac referenced in the call and near the
residence from which the call was made; 5) the officers did not notice anyone else in the areg 6)
Johnson did not stop when called to by the officers and instead continued walking towardthe white




car; and 7) hewas carrying a bag, which he threw into the white car. The panel concluded that these
circumstances were insufficient to alow an officer reasonably to suspect Johnson of criminal
activity. NOTE: Thiswas a2-1 opini on with Judge Guy dissenting.

United Statesv. Sliwo, No. 09-1136 (6™ Cir., September 8, 2010): Sufficiency: Nicewinner (albeit
by a 2-1 split opinion) in a drug conspiracy case where the panel held that the evidence was
insufficient to convict, even when it showed that the Defendant was involved in a scheme,
participated in transporting an empty van, and served as alookout (and for these same reasons his
conviction for aiding and abetting arereversed aswell since the Government must show that he had
knowledge of the general scope and nature of theillegal activity).

Thompsonv. Runnel, No. 08-16186 (9" Cir., September 8, 2010) (For Publication): Interrogations;
Fifth Amendment: In this habeas case arising out of amurder convictionin California, the denial
of habeasrelief isreversed because Thompson' sconfession wasillegallyintroduced at trial because
police questioned him without Miranda rights, obtained a confession, and then administered the
Miranda warnings and obtained a second confession. NOTE: Thereisavigorous dissant; and also
an interesting question regarding the AEDPA since Missouri v. Seibert was not decided until after
the state appellate court ruled. The mgority did not perceive thisas a problem since the government
did not argue the point.

United States v. Waters, No. 08-30222 (9" Cir., September 15, 2010) (For Publication); 1. Burks
Notice (Federal); 2. Right to Present a Defense; 3. Public Trial 4. Pre-Trial Publicity: Radical
environmentalistsburned down some buildings and Waters was convicted of arson. Reversed on
the basisthat the District Court admitted afolder containing “anarchist literature’” without actually
reading it in violation of circuit precedent (since it did not read the contents of the folder, it coud
not have weighed properly theimpact of the contents under Rule 403). In addition, although the
District Court allowed the anarchist literature, it disallowed avideo produced by Watersthat showed
she was committed to peaceful means of protest. Finally, the panel found error when the District
Court closed the proceedings during the omnibus pretrial hearing and also in inadequately
ascertaining whether pre-trid publicity prejudiced Waters.

Griffin v. Pierce, No. 09-3138 (7" Cir., September 22, 2010): Habeas Cor pus; Capital Habeas
Cases(Other Courts): Capital habeascasewherethe panel denied first-stagerelief, but granted the
writ astothedeath penalty based on second-stage | AC infailing to investigate and present mitigating
evidence.

United States v. Ruiz-Gaxiola No. 08-10378 (9" Cir., September 24, 2010) (For Publication):
Insanity & Competency: Instructiveopinionreversing an order allowing theforced administration
of anti-psychotic drugs to a defendant in order to make him competent to stand trial.

Hodgson v. Warren, No. 09-1488 (6" Cir., September 29, 2010): IAC: Grant of habess relief is
affirmed on a claim of ineffective assistance of counsel in this Attempted Murder case where an
eyewitness could havetestified that she stood afew feet from Hodgson duringthe shooting, that she
could see his hands, and that she could confirm that he did not draw agun. Trial counsel was aware
of thiswitness but did not call her as awitness.




Avyersv. Hudson, No. 08-3310 (6™ Cir., October 5, 2010): Interrogations; Sixth Amendment:
Habeas winner on a Sixth Amendment right to counsel claim where the State used a jailhouse
informant to testify regarding incriminating statements made by Ayers when questioned by the
informant.

United States v. Domenech, No. 08-1220 (6™ Cir., October 7, 2010): Search and Seizure;
Warrantless Suppression motion granted when police entered motel room without a warrant in
order to stop the occupant from flushing drugs down the commode (the officer could not seethrough
the frosted glass that this was happening, but believed it to be true).

Davisv. State, No. AP-74,393 (Tex. Crim. App., September 29, 2010): Death Penalty; State Cases
(Other): Oddball case out of Texas where a death row inmate had a rdigious conversion while in
prison. Unfortunately for his poor trial lawyer, the client’s religious conversion was to Satanism,
which the prosecutor used to great effect during the penalty phase to show future dangerousness.
The Court found no error.

DEFENDING A FEDERAL CRIMINAL CASE (REVISED)

The long-awaited 2010 revision to the San Diego FPD's Defending a Federal
Criminal Case(DFCC) isnow available. Thisthree-volume, hard-bound editionispriced
at $239 and was written by Federal Defenders, Assistant Federal Defenders, Criminal
Justice Act Attorneys, and other experienced federal court practitioners from across the
country.

It covers many of thetraditional DFCC topicsfederal defenselawyershave come
torely on, fromtheBail Reform Act to Prosecutorial Misconduct, from Jury Selection to
Challenging Illegal Searchesand Seizures. Thisnewest edition aso has chapters on the
hottest topics in federal defense.

Chapters new to this edition include: Foreign Law, Fedaa Sex Offenses,
Common Constitutional 1ssues that Arise During Tria, International Border-Crossing
Offenses, Mental Health Issues in Federal Criminal Practice, Plea Agreements, the
Federal Bureau of Prisons, and more.

Order here: http://www.fdsdi.com/publications.html
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