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THE OCDLA ANNUAL AWARDS
                                   

This is a reminder that the Oklahoma Criminal Defense Lawyers Association is now
accepting nominations for its annual awards.  These awards are prestigious and represent
acknowledgment by our peers of superior work in criminal defense advocacy.  The awards open for
nomination are:

THE CLARENCE DARROW AWARD

Clarence Darrow was born in Ohio in 1857.  After being admitted to the bar in 1878, he
became a small-town lawyer for nine years.  During WWI, Darrow defended anti-war activists and
was critical of The Espionage Act which at that time was used to stifle anti-war activities.  Darrow's
magnificent and tenacious advocacy is illustrated in his famous cases such as the Scopes Monkey
Trial, the Scottsboro 9 and the Leopold-Loeb Murder Trials.  A 1936 FBI memo to Clyde Tolson,
aide-de-camp to J. Edgar Hoover, gave Mr. Hoover some quotes that Clarence Darrow had made in
an article entitled Attorney for the Defendant.  It was suggested that Mr. Hoover could use these
quotes in speeches to point out how unscrupulous criminal defense lawyers foster disrespect for the
law and influence crime conditions.  

The Clarence Darrow Award recognizes the efforts of an individual who has, during the year,
exemplified the zealous advocacy in criminal cases that befits the namesake of the award.  It is in
the deeds and spirit of Clarence Darrow that this award is given each year.  The only qualification
is that the events upon which the nomination is based must have taken place during the current year.

THE LORD THOMAS ERSKINE AWARD

Lord Thomas Erskine, Lord Chancellor of the United Kingdom, was a Scotsman and the third
son of Henry David Erskine, the Tenth Earl of Buchan. Lord Erskine was educated at the Royal High
School of Edinburgh and later at Trinity College, Cambridge.  He was called to the bar in 1778, and
became a strong advocate and defender of popular liberties and constitutional rights.  His defense
of Thomas Paine cost him his post of Attorney General to the Prince of Wales.  

The Lord Thomas Erskine Award is bestowed to honor a member of the Oklahoma criminal
defense bar who has, over the years, steadfastly placed the preservation of personal liberties over his
or her own personal gain or reputation.  The award is intended to recognize these qualities during
an attorney's career or lifetime and is not limited to any particular activities in any given year.  The
cumulative nature of this award, in addition to its prestige, precludes bestowment automatically
every year.  Thus, although nominations may be received for this award, it may or may not be
bestowed in any given year.



THE THURGOOD MARSHALL APPELLATE ADVOCACY AWARD

Thurgood Marshall, the grandson of a slave, was born in 1908 in Maryland.  In 1930,
Marshall desired to attend law school in his hometown but was denied admission to the University
of Maryland Law School because of the school's segregation policy.  This event had a dramatic
influence on his future professional life. Marshall sought admission to, and was accepted at, Howard
University where he graduated from law school in 1933.  In 1934, he began his association with the
NAACP. In 1954, he dismantled public school segregation in the spectacular 1954 victory of Brown
vs. Board of Education of Topeka.  He later desegregated graduate schools with his victory in
McLaurin vs. Oklahoma State Regents.  As a judge on the United States Court of Appeals for the
Second Circuit, he issued 112 opinions, all of which were upheld before the United States Supreme
Court.  As Solicitor General of the United States, he won 14 of 19 cases argued before the United
States Supreme Court.  In 1967, Marshall became the first African-American appointed to the United
States Supreme Court.  He was often the lone voice of dissent against the death penalty (although
accompanied frequently by Justice Brennan) and always spoke for voiceless Americans in his
opinions.  He died in 1993.  

The only qualification for the Thurgood Marshall Appellate Advocacy Award is that the
nominee must be the appellate attorney of record in the decision(s) that form the basis for the
nomination.  However, there is no requirement that the decision must have occurred within the
current year.

NOMINATION PROCEDURE & DEADLINE

DEADLINE: FOR NOMINATIONS IS FRIDAY, NOVEMBER 5, 2010, at 5:00 p.m.

Nominations must be submitted in writing in any of the following ways:

BY MAIL: OCDLA, P.O. Box 2272, Oklahoma City, OK, 73101.

BY FAX: 405.239.2595 (Attention Awards Committee)

BY E-MAIL: To Brandon Pointer, Administrator, bdp@for-the-defense.com; or if you are
a member of the listserv just post a nomination there.

NOTE:   As Jack Pointer has reminded us, these awards are intended to honor any Oklahoma lawyer
in the categories listed and are not limited to members of the OCDLA, either with regard to
nominations or receiving any award. As Jack says, the OCDLA does not hold a monopoly on good
criminal defense work.
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Oklahoma Court of Criminal Appeals Update
(An update of the published cases since March, 2010)

by

James L. Hankins1

Logsdon v. State, 2010 OK CR 13 (June 22, 2010): This is an Order Correcting Opinion which
corrects a paragraph from Logsdon v. State, 2010 OK CR 7, to the effect that Logsdon’s double
jeopardy claim is reviewed for plain error because he did not raise it by objection at trial.

Mitchell v. State, 2010 OK CR 14 (July 1, 2010):  Death Penalty; State Cases & Residual Doubt:
Capital case out of Oklahoma County is AFFIRMED on re-sentencing over claims relating to: 1)
denial of the use of juror questionnaires and individual voir dire; 2) denial of cause challenges to
several jurors; 3) limitations on voir dire by not allowing the defense to publish crime scene photos
and ask the jurors about their views on the death penalty; 4) a Brady violation should have resulted
in a new trial rather than a new re-sentencing hearing; 5) denial of a Jackson v. Denno hearing; 6)
admission of appellant’s prior trial testimony; 7) admission of photographs of the deceased and of
the crime scene; 8) crime scene reconstruction testimony by a State witness; 9) failure to exclude
DNA evidence through a faulty chain of custody; 10) a challenge that because Mitchell was only two
weeks past his eighteenth birthday he cannot be executed under Roper (denied because Roper
established a bright-line rule); 11) the use of juvenile adjudications to support aggravating
circumstances (this is allowed as an issue of first impression); 12) denial of a jury instruction on
residual doubt; 13) challenges to the victim impact evidence; 14) various instances of prosecutorial
misconduct; 15) insufficiency of the evidence of “continuing threat”: 16) attacks on the HAC
aggravator; 17) attacks on grounds adjudicated in prior cases; and 18) cumulative error.

State v. Torrez, 2010 OK CR 15 (July 19, 2010): Causation:  Torrez was charged with First Degree
Manslaughter while committing the misdemeanor crime of Driving While Privilege Suspended (later
amended to Driving While Revoked).  Special Judge D. Fred Doak (Oklahoma County) questioned
the charge since the misdemeanor was “wholly unrelated to the death of the victim” since the cause
of the death was his driving and “not the lack of an effective piece of paper in his wallet.”  Judge
Doak sustained the defense demurrer and the Hon. Ray C. Elliott affirmed.  In this ugly opinion, the
Court reversed, holding that driving while revoked was in fact sufficient to trigger criminal causation
in the case.



Wackerly v. State, 2010 OK CR 16 (July 29, 2010):  1. Jurisdiction (General);  2. Waiver (Waiver
of Appellate Issues):  Interesting opinion on a second application for post-conviction relief in a
death penalty case addressing the question of subject matter jurisdiction. The Court held that the
issue was not waived since this issue is never waived and can be raised on collateral review, but
Wackerly loses on the merits because the State had jurisdiction (the dispute centered around whether
the feds had exclusive control). 

McIntosh v. State, 2010 OK CR 17 (August 6, 2010):  Trafficking; Sentence Range:  McIntosh
was convicted by jury in Oklahoma County of Trafficking (AFCF x 2) in Ecstasy and sentenced to
30 years.  The Court rejected his claims involving lesser-included instructions and sufficiency of the
evidence, but found that the sentencing range at trial was in error.  At trial, the jury was instructed
that the minimum was thirty years under 63 O.S. § 2-401(B)(1), which seems to say that the base
punishment is 5 years, which is then doubled to 10 years because he had more than 30 tablets, and
then is tripled because he had two or more prior felony convictions, which hashes out to a minimum
of thirty years.  The Court reviewed the statute and found that it did not apply to Ecstasy, and that
subsection two applied which provided for a minimum sentence of 2 years (which is doubled to 4,
and then tripled to 12).  Thus, the actual minimum should have been 12 years and this was plain error
resulting in modification of the sentence to 12 years. 

Baker v. State, 2010 OK CR 19 (August 17, 2010):  Prosecutorial Misconduct; Brady Issues:
Baker was tried by jury in Bryan County in the courtroom of the Hon. Mark R. Campbell, of Assault
and Battery with a Dangerous Weapon (AFCF x 2) and Malicious Injury to Property (he was
acquitted of Burglary in the First Degree), and sentenced to Life on the principal charge.
REVERSED and REMANDED FOR A NEW TRIAL on the basis that the prosecutor, Matt
Stubblefield, “failed to disclose the victim’s pending drug charges, plea agreement, and prior felony
conviction contrary to” Brady.  The Court re-affirmed that evidence of a witness’s bias, credibility
and motivation for testifying is always relevant (citing Warner v. State, 2006 OK CR 40, ¶ 30, 144
P.3d 838, 862; Beck v. State, 1991 OK CR 126, ¶¶ 12-13, 824 P.2d 385, 388-89).  Notably, the entire
State’s case turned on the credibility of this person, and the defense strategy was to attack his
credibility.  The opinion contains excellent language regarding the duty of the prosecutor to disclose
exculpatory information.  Concerning Mr. Stubblefield, the Court stated that he “attempted to keep
relevant information from Appellant through the use of semantics or a play on words.”  NOTE:  This
case was featured in the OCDW when it was originally filed as an unpublished opinion on June 23,
2010.  Cindy Danner, OIDS, moved the Court to publish the case and the Court granted that motion
in Baker v. State, 2010 OK CR 18 (August 17, 2010). 

Baxter v. State, 2010 OK CR 20 (August 23, 2010): Search and Seizure; Incident to Arrest:
Baxter was charged with Trafficking and related offenses in Tulsa County. He went to trial in front
of a jury in the courtroom of the Hon. Tom C. Gillert.  The jury found him guilty and assessed very
stiff sentences.  Baxter raised one issue on appeal, but it was enough to win the day. The case
involved a traffic stop which ended up with Baxter arrested, cuffed, and placed in a patrol car while
the police searched his vehicle.  The basis for the search was “search incident to arrest” but the Court
held that the facts fell squarely within the Supreme Court decision in Arizona v. Gant, 129 S.Ct.
1710 (2009).  Notably, the Court rejected the alternate grounds proffered by the State such as plain
view and good faith, holding that there was no evidence that any drugs were in plain view, and the



good faith exception applies only to searches conducted with a warrant.  The Court also rejected a
sneaky inevitable discovery argument by the State by noting that Baxter’s car was parked in a
parking place on private property, and there was no indication that it would have been subject to
impoundment.  That is a lot of bullets to dodge by Baxter, but he did it. REVERSED and
REMANDED. 

Florez v. State, 2010 OK CR 21 (September 8, 2010):  Prosecutorial Misconduct; Improper
Argument:  During the jury trial in which Florez was charged with Assault and Battery with Force
Likely to Produce Death, the prosecutor noted the 85% instruction and told the jury that Florez
would not serve his entire sentence, “He’s only going to do 85 percent of it.” (The prosecutors listed
are Jennifer P. Austin & Lori A. Puckett in Cleveland County).  This was an incorrect statement of
the law since obviously the 85% Rule mandates at least 85% of the time, not the most.  The Court
found error, but refused to grant any relief because the sentencing range was up to Life, the
prosecutor wanted 16 years, but the jury sentenced Florez to 8 years. 

State v. Sittingdown, 2010 OK CR 22 (September 30, 2010): Search and Seizure; Search
Warrants; Good Faith:  This is a drug case out of Woods County where the Hon. Mickey Hadwiger
granted a motion to suppress.  The district judge, the Hon. Ray Dean Linder, affirmed that ruling and
the State appealed.  The case arose when the county sheriff delivered a writ of execution (civil
process) on Sittingdown which authorized the sheriff to seize, inter alia, “any cash on the person of
Mr. John Sittingdown.”  The deputy ordered Sittingdown to empty his pockets whereupon meth was
discovered along with money.  The magistrates below held that the civil writ of execution did not
authorize deputies to ask Sittingdown to empty his pockets.  The Court held that the civil writ of
execution did in fact authorize the deputies to order Sittingdown to empty his pockets and that the
drugs were found in plain view; thus, the search and seizure was reasonable under the Fourth
Amendment.  IN ADDITION, and this is a HUGE addendum, the Court found that the in any event
the deputies acted in “good faith” pursuant to the warrant under Leon; thus, the exclusionary rule
would not apply on that basis.  NOTE:  This appears to be the first case in which the Court has
adopted formally the “good faith” exception under Leon.  A few things should be mentioned. First,
Supreme Court Justice Steven Taylor sat on this panel and concurred. It is extremely odd that he
would do so since his own court (the Oklahoma Supreme Court) has construed the Oklahoma
Constitution to give more protection to citizens than the Fourth Amendment in Turner v. City of
Lawton, 1986 OK 51, 733 P.2d 375 (disagreeing with the United States Supreme Court and holding
that the Oklahoma Constitution mandates that the exclusionary rule applies in civil/administrative
proceedings).  Second, Judge Charles Johnson concurred in result, and Judge Lewis dissented.  Thus,
appears that without Justice Taylor in the line-up, the regular judges on the Court split 2-2 on the
good faith issue.  Finally, the opinion is authored by Judge Lumpkin who is very vocal about the
Court inserting dicta in opinions. Thus, it is puzzling that, after he held that the search was proper,
there would be any need at all to discuss or invoke good faith.  If the search was valid pursuant to
the writ of execution, then the State wins right there.  The good faith discussion appears to be pure
dicta.  Yet, something tells me that the Court will not view it that way.  If the good faith exception
is in full force now, we can expect to see the number of (already small) search and seizure wins
dwindle by a factor of 10. 



IMPORTANT SUPREME COURT CASE ON REVOCATIONS

Jobe v. State ex rel. Department of Public Safety, 2010 OK 50 (June 29, 2010): DUI;
DPS:  Jobe’s DL was revoked by DPS for three years because he was subject to three
license revocations within a five-year period. District Judge Tom Lucas reduced it to
one year after determining that the first revocation commenced more than five years
before Jobe’s arrest for the third DUI offense, and the Court of Civil Appeals affirmed.
However, in this opinion, the Supreme Court reversed, holding that the revocation
period begins when the licensee suffers actual loss of his driving privilege.  The Court
described the arrest for DUI, the notice of revocation, the seizure or surrender of a
valid license, etc. as “but preliminary steps to the actual loss of a licensee’s
unrestricted permission to drive a motor vehicle on the public highways” and are thus
not counted for purposes of determining the beginning date of a prior revocation for
purposes of 47 O.S. § 6-205.1. 

Cuesta-Rodriguez v. State, 2010 OK CR 23 (October 12, 2010): Death Penalty; State Cases
(Oklahoma):  Capital case out of Oklahoma County (Hon. Virgil C. Black, ret.) AFFIRMED over
claims relating to:  1) refusal to instruct on voluntary intoxication; 2) refusal to allow an expert to
testify on the effects of combining alcohol and the steroid diprospan on his mental state; 3) failure
of the OKC PD to collect and preserve evidence; 4) admission of other crimes evidence; 5)
Confrontation b/c the medical examiner testified regarding a report he did not make (this was error
under Melendez-Diaz but harmless); 6) discovery violations; 7) sufficiency of the evidence; 8) jury
selection issues; 9) denial of a jury instruction on spoliation; 10) arbitrary decision to seek death; 11)
victim impact evidence; 12) sufficiency of the evidence of continuing threat; sufficiency of the
evidence of HAC; 13) limitations on mitigating evidence; 14) second stage instructions; 15)
prosecutorial misconduct; 16) miscellaneous issues attacking the death penalty; 17) cumulative error;
and 18) mandatory sentence review. 



1 The unpublished opinions referenced in this digest are available on the OIDS website
at www.oids.ok.gov under the link to “Unpublished COCA Opinions.”  The case summaries are
written and edited for the OIDS website by Cindy Brown Danner, Chief of the OIDS General
Appeals Division, and compiled and formatted by Terry Anderson, division secretary.

Oklahoma Court of Criminal Appeals Update
(An update of the unpublished cases since June, 2010)

by

Cindy Brown Danner1

JUNE 2010

Hooks, Leon Lee v. State, COCA Case No. C-2009-900 (June 9, 2010)
(Guilty Plea Decisions; Ineffective Assistance of Counsel) Remanded for new evidentiary
hearing on motion to withdraw plea with conflict-free counsel.  “Attorney was faced with the
dilemma of either trying to prove his client’s case that he was ineffective (in counseling the
plea) or disputing his claim.”

Roberson, Lewis William v. State, COCA Case No. F-2009-398 (June 11, 2010)
(Double Jeopardy/Double Punishment) Simultaneous possession of two different controlled
dangerous substances (phencyclidine and marijuana) should have been charged as a single
count of possession with intent to distribute.  One count reversed with instructions to
dismiss.

Townsend, Don Wayne Jr. v. State, COCA Case No. S-2009-1176 (June 22, 2010)
(State Appeal) State sought determination on sufficiency of the trial evidence after acquittal.
This was not a proper reserved question of law.  

Young, Thomas Ray v. State, COCA Case No. F-2009-407 (June 23, 2010)
(Evidence, Other Crimes) Where defendant was accused of molesting his underage daughter,
evidence of a prior sexual assault alleged to have occurred 30 years earlier when defendant
was a teenager was more prejudicial than probative affecting the sentences imposed. 
Sentences modified to run concurrently.

JULY 2010

Smith, Joseph Lander v. State, COCA Case No. F-2009-535 (July 2, 2010)
(Prosecutorial Misconduct; Evidence, Other Crimes; Sentence, Excessive) Failure to redact
information re: defendant’s prior suspended sentence and State’s use of this information in
closing required modification.  Sentence modified.



Jeffery, Jermaine Darnell v. State, COCA Case No. F-2009-335 (July 16, 2010)
(Double Jeopardy/Double Punishment) Plain error occurred when the trial court entered
convictions for first degree felony murder and the underlying felony.  The underlying felony,
shooting with intent to kill , was reversed with instructions to dismiss.

McCoy, David Deontae v. State, COCA Case No. F-2009-129 (July 27, 2010)
(Jury Instructions, Misleading/Confusing) Plain error found in failure to instruct on essential
element of the offense of assault with dangerous weapon requiring proof of “intent to do
bodily harm.”  One count reversed and remanded for new trial. 

Osborne, Jacinda Simone v. State, COCA Case No. F-2009-530 (July 22, 2010)
(Evidence, Sufficiency) State failed to allege or establish aggravating element such as 
infliction or threat of  “serious bodily injury” to prove  first degree robbery.  Conviction
modified to lesser offense of second degree robbery.

AUGUST 2010

Chiles, Vicki Leigh v. State, COCA Case No. F-2008-433 (August 24, 2010)
(Jury Deliberations) In first degree murder case, it was reversible error not to instruct jury on
the meaning of “life without parole,” particularly because of the number of questions the jury
asked regarding the meaning of this term.  Accordingly, the life without parole sentence
imposed  shocked the conscience of the Court and was modified to life imprisonment with
all but the first thirty years suspended..

Sutton, Donald Edward v. State, COCA Case No. C-2009-665 (August 24, 2010)
(Guilty Plea Decisions) Plea not entered knowingly and voluntarily when Petitioner was not
informed of 85% requirement.  Certiorari granted. 

SEPTEMBER 2010

Brumfield, Jeffery Dale v. State, COCA Case No. S-2009-858 (September 10, 2010)
Brumfield, Margaret Ann v. State, COCA Case No. S-2009-862 (September 10, 2010)

(State Appeal; Search and Seizure) State appealed district court decision to suppress. Trial
court ruling that there was not probable cause to search vehicle was affirmed. “[R]easonable
suspicion that a motorist is under the influence of an intoxicant is not the same as probable
cause to believe that controlled substances will be found in the motorist’s vehicle.”

Hall, Roy Lee v. State, COCA Case No. F-2009-563 (September 21, 2010)
(Jury Instructions, Misleading/Confusing; Fines, Fees and Costs) Jury was erroneously
instructed as to the appropriate fine.  Fine modified from $25,000 to $10,000.
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Gatewood, Roscoe Curtis Jr. v. State, COCA Case No. C-2009-542 (September 24, 2010)
(Joinder of Parties) Gatewood and co-defendant were represented by different attorneys in
the same firm, and had a “joint defense agreement,” which provided one would not testify
against the other.  However, on day of trial, co-defendant pled to a reduced charge in
exchange for agreement to testify for the State.  Gatewood waived jury trial, and later entered
a blind plea.  “The joint representation by two members of the same firm, owing loyalty to
both clients, adversely affected Gatewood’s representation.”  Certiorari granted.

Revard, John Wesley v. State, COCA Case No. F-2009-614 (September 13, 2010)
(Evidence, Other Crimes; Due Process)  Trial court erred in allowing evidence that Appellant
ran away when police attempted to arrest him on an unrelated felony warrant, led police on
a chase, was observed looking into vehicles for keys, and “probably” stole a local resident’s
pickup while eluding officer.  This was not res gestae to the crimes charged, but “simply
established Appellant’s bad character.”  However, evidence determined to be harmless
beyond reasonable doubt as to guilt/innocence.  However, in second stage, there was error
in admitting exhibits with explicit references to probation, which “affected Appellant’s
substantial rights.”  Combined with bad character evidence, modification was required.
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Tenth Circuit Update

by

James L. Hankins1

United States v. Hasan, No. 08-5137 (10th Cir., June 23, 2010) (Published) (Henry, Seymour &
Holmes):  Interpreters:  Hasan was convicted of three counts of perjury. In this appeal, the panel
found the evidence sufficient to convict, but found error under the Court Interpreters Act (28 U.S.C.
§ 1827) when the District Court applied the wrong legal standard. The case is remanded (again) for
the District Court to apply the correct standard.

United States v. Salazar, No. 09-3073 (10th Cir., June 21, 2010) (Published) (Henry, Anderson &
Tymkovich): Searches and Seizures; Warrantless:  Salazar was in a vehicle in a parking lot and
caught the eye of a Kansas State Trooper who saw the vehicle back up the length of the lot and then
shut off its lights.  It appeared that the door opened, but the Trooper did not see anyone get out.  The
Trooper thought one of three things was happening: 1) the person needed to urinate; 2) the person
wanted to get something that was outside of the vehicle; or 3) the person was seeking to burglarize
the other vehicles in the parking lot.  The Trooper saw no traffic infraction.  The Trooper drove
toward the vehicle at which time the person inside turned on the lights and began to drive toward the
Trooper.  At this point, the Trooper activated his lights.  The vehicle backed up for about twenty
seconds at which time the Trooper kept pace driving forward before stepping out of his patrol car,
drawing his firearm, and yelling at Salazar to get out.  Salazar complied and it was found out that
he had no license to drive and also had a gun and ammunition in the car.  Salazar won at the District
Court which granted his motion to suppress on the basis that when the Trooper activated his lights
and Salazar stopped, Salazar was “seized” without reasonable suspicion by virtue of his submission
to the Trooper’s authority (the lights).  The Government argued that Salazar was not seized until the
Trooper got out and drew his weapon.  The panel agreed with the Government and reversed.
Concerning the standard of review, the panel held that the issue of when the seizure occurred is a
legal question that is reviewed de novo (rejecting Salazar’s contention that it was a factual question
reviewed for clear error).  Concerning the merits, the panel held that Salazar was not seized until he
submitted to the Trooper’s show of authority by obeying the command to get out of the vehicle.



United States v. McGinty, No. 09-6246 (10th Cir., June 29, 2010) (Published):  1. Forfeiture; 2.
Restitution: McGinty was convicted of Misapplication of Bank Funds and at sentencing was ordered
to forfeit his house and proceeds from the sale of his boat and boat motor.  The Government
appealed this order of forfeiture, arguing that it is entitled to a money judgment representing the full
amount of McGinty’s unlawful proceeds.  The panel agreed that the Government was entitled to a
money judgment, and also that the District Court erred in concluding that it could equitably reduce
the forfeiture amount owed by McGinty in light of the amount he was also required to pay to the
bank in restitution. Instructive discussion of the concepts of restitution and forfeiture.

United States v. Quaintance, No. 09-2013 (10th Cir., June 28, 2010) (Published):  Religion Defense:
The panel sua sponte ordered this order published.  The Quaintance were charged with Possession
with Intent to Distribute (Marijuana).  They moved to dismiss on the basis of the Religious Freedom
Restoration Act (“RFRA”) by arguing that they are the founding members of the Church of
Cognizance which “teaches that marijuana is a deity and sacrament.”  The District Court was not
convinced that this belief was sincere and the panel found this ruling not an abuse of discretion.

United States v. Martinez, No. 09-2117 (10th Cir., June 28, 2010) (Published): Restitution: This case
involves convictions and sentences in a conspiracy case where the State of New Mexico was
overbilled for a construction project.  Affirmed over claims relating to the reasonableness of the
sentence, denial of evidence at sentencing to show that Martinez played a minor role in the ongoing
conspiracy, and his objection to a restitution order.  Concerning the restitution order, the panel stated:
“[W]e conclude that the plain language of the MVRA, in particular § 3664(f)(1)(A)-(B), prohibits
a district court from considering the value of defendant’s forfeited property in initially determining
the full amount of restitution.”  NOTE: The panel did not decide whether the restitution amount may
be offset by the value of forfeited property; but it did decide that he is not entitled to an offset of
taxes he paid. 

United States v. Simpson, No. 09-4127 (10th Cir., June 28, 2010) (Published): Searches and
Seizures; Traffic Stops: Another traffic stop loss from the circuit summed up in the opening
paragraph:  “Christopher Wayne Simpson challenges the denial of his motion to suppress narcotics
found in his vehicle, asserting that a state trooper lacked reasonable suspicion to detain him past he
legitimate ending point of a traffic stop.  Although a close call, we hold that the continued detention
was justified because the trooper had reasonable suspicion that Mr. Simpson was engaged in illegal
conduct. Mr. Simpson’s prior criminal conviction for drug trafficking, his extreme nervousness, and
the fact that he provided inconsistent and evasive answers to queries about his travel plans together
provided reasonable suspicion to justify extending a legitimate traffic stop to allow further
questioning and a canine sniff of his automobile.”

United States v. Renigar, No. 10-5015 (10th Cir., July 13, 2010) (Published) (Briscoe, Tacha &
O’Brien):  Searches and Seizures; Search Warrants; Sufficiency:  Motion to suppress is denied
based upon the argument that a search warrant affidavit that traces child porn to an Internet Protocol
(“IP”) address which was associated with his residential address did not provide an adequate nexus
between the evidence of the crimes alleged and the location to be searched (his residence). 



United States v. Pope, No. 09-4150 (10th Cir., July 23, 2010) (Published) (Tacha, Gorsuch & Stamp,
Senior District Judge, N.D. West Virginia, sitting by designation):  Motions to Dismiss; Federal:
Pope was indicted on a single count of possessing a firearm after having been convicted of
misdemeanor domestic violence. He filed a motion to dismiss in which he admitted to the relevant
facts, but argued that the Second Amendment precluded conviction because he possessed the gun
on his property for the sole purpose of protection; thus, the statute [18 U.S.C. § 922(g)(9)] was
unconstitutional as applied to him.  The District Court denied the motion and Pope entered a guilty
plea, reserving the right to present the issue to the Circuit.  The Circuit promptly torpedoed his
appeal on technical grounds (“an antecedent procedural problem lurks here”), holding that since his
motion to dismiss relied upon facts outside of the indictment, and were disputed by the Government,
Fed. R. Crim. P. 12(b)(2) and Circuit precedent precluded the resolution of Pope’s constitutional
claim.  NOTE:  Talk about a judicial whipsaw: the Circuit held that the District Court did not err in
denying the motion, and then refused to address the merits of Pope’s constitutional claim. I guess
the lesson to be learned in this procedural trap is that clients in this situation must either obtain an
agreed to proffer of the facts or go to jury trial.

Jackson v. Whetsel, No. 08-6252 (10th Cir., July 22, 2010) (Unpublished) (Lucero, McKay &
O’Brien): Appellate Reduction of Charge; Enjoining State:  This is a nifty case correcting a very
questionable practice by the Oklahoma Court of Criminal Appeals.  Jackson was charged in
Oklahoma state court with making a lewd proposal to a child under the age of sixteen.  He was
convicted by a jury.  The Oklahoma Court of Criminal Appeals reversed on the basis that the State
had failed to present evidence of an element of the crime.  One might think that was the end of the
matter.  But, by a 3-2 vote, the majority ruled that the evidence adduced at trial proved Jackson guilty
of a different crime---solicitation of a minor to perform or prepare obscene material.  The state court
treated this crime as a lesser-included offense and remanded to the trial court to enter a new
judgment and sentence, and to sentence Jackson under this new “conviction.” Judge Russell denied
Jackson’s habeas petition, but the Circuit REVERSED, holding that Jackson was convicted by the
state appellate court of a crime for which he was neither charged nor tried by a jury in violation of
Due Process(!!)

United States v. Martin, No. 09-3310 (10th Cir., July 30, 2010) (Published) (O’Brien, Brorby &
Gorsuch): Search and Seizure; Warrantless/Home:  After learning that Martin was suspected in
a shooting earlier in the day, police officers confronted him at the entryway of his apartment
building, arrested him, searched his person, and found a gun, which was trouble for Martin because
he was a felon.  Martin’s motion to suppress was denied by the District Court and affirmed by the
panel because the arresting officers had probable cause to arrest Martin and exigent circumstances
sufficient to justify effecting the arrest inside the apartment building entryway.  NOTE:  The panel
noted “some disagreement among our sister circuits” about the Fourth Amendment status of
apartment building common areas, but avoided the question by holding that Martin was arrested
close enough to the building’s threshold that the arrest occurred in a “public place” and that in any
event, police had probable cause and exigent circumstances. 

United States v. Mullins, No. 09-1031 (10th Cir., July 29, 2010) (Published) (Murphy, McWilliams
& Gorsuch): 1. Statute of Limitations (Federal); 2. Jury Instructions; Lesser Included
(Federal): Various counts of fraud in an HUD mortgage scheme are affirmed over claims involving:



1) statute of limitations; 2) sufficiency of the evidence; 3) limitations on cross-examination; 4)
refusal to instruct on lesser-included offenses; and 5) sentencing issues.  NOTE:  In general, a five-
year statute of limitations applies to non-capital federal crimes under 18 U.S.C. § 3282(a), but there
is an exception of ten years in cases of fraud affecting a financial institution.  Also, in federal court,
a defendant is entitled to a lesser included offense instruction if: 1) there was a proper request; 2) the
lesser included offense includes some but not all of the elements of the offense charged; 3) the
elements differentiating the two offenses are in dispute; and 4) a jury could rationally convict the
defendant of the lesser offense and acquit him of the greater offense. 

United States v. Vincent, No. 09-4193 (10th Cir., July 27, 2010) (Published) (Tacha, Ebel & Hartz):
1. Entrapment; 2. Discovery of CIs (Federal):  In this drug case, Vincent argued that the District
Court erred in failing to instruct the jury on the defense of entrapment and also that the District Court
improperly denied his motion requesting disclosure of the government’s confidential informant.
Although the panel denied both claims, the opinion contains an instructive discussion on the
elements of the entrapment defense in federal court.

United States v. Ford, No. 09-2244 (10th Cir., July 27, 2010) (Published) (Kelly, McWilliams &
Lucero):  Burk’s Notice (Federal); Res Gestae:  Ford escaped from prison in Kansas with the help
of a female guard, but was ultimately convicted in federal court of possessing a firearm while a felon
and a fugitive and sentenced to 360 months. Affirmed over his claims of: 1) admission of the prison
escape as res gestae; 2) enhancement for assaulting a law enforcement officer; and 3) enhancement
under the ACCA for a Kansas conviction for discharge of a firearm at an occupied dwelling or
vehicle which the panel considered a “violent felony” for enhancement purposes. 

Dodds v. Richarson, No. 09-6157 (10th Cir., August 6, 2010) (Published) (Tymkovich, Seymour &
Baldock): Bail:  This is a civil rights case out of Logan County which involves a practice described
by the Logan County court clerk as having been implemented for the last eighteen years in which
anyone charged with a felony is prevented from posting bond until they have gone before a judge and
been arraigned.  The court clerk also stated in an affidavit, “it is the policy of the Court Clerk’s office
not to permit the Sheriff’s office to accept bonds after hours on felony warrants.”  Dodds fell into
this trap and was held in jail for several days, even though a bond was set in the arrest warrant by
a judge, and even though two persons tried to bail him out.  The lawsuit is against Randy
Richardson, the former sheriff, and he moved for summary judgment. In this opinion, the panel was
not impressed, noting that no one had provided to the Court a copy of these local rules and that they
are contrary to clearly established law.  The motion for summary judgment was denied in the District
Court and affirmed by the panel. Good discussion of the law pertaining to the right of the accused
to bail.

United States v. Landeros-Lopez, No. 09-8056 (10th Cir., August 3, 2010) (Published) (Lucero,
Holloway & Murphy):  1. Allocution; 2. Guilty Pleas (Federal):  In this guilty plea case involving
a charge of Conspiracy to Traffic in Methamphetamine, Landeros-Lopez argued that the District
Court committed plain error (since there was no objection below) in accepting the plea because there
was an insufficient factual basis. As to this claim, the panel held that the factual basis under Rule 11
is not limited to the plea colloquy with the defendant, and that the statements of the prosecutor and
the PSR can support it, but these things must be in existence at the time of the plea.  In this case



however, since the PSR was not prepared until after the plea colloquy, there was error but it did not
rise to the level of plain error warranting reversal of the conviction. Landeros-Lopez also argued that
the District Court denied him the right of allocution.  The panel agreed, noting that the District Court
settled on a sentence prior to asking Landeros-Lopez if he had anything to say.  Reversed and
remanded for re-sentencing.  NOTE:  The panel recognized, in a lengthy footnote number 4, that
there is a circuit split of sorts on the appropriate standard of review involving claims of the denial
of allocution, but the panel declined decide the issue in the Circuit because plain error was met.

Stanko v. Davis, No. 09-1073 (10th Cir., August 10, 2010) (Published) (Murphy, McKay & Baldock):
Habeas Corpus; Second or Successive:  A federal prisoner, serving time on a firearm charge,
brought a habeas petition under 28 U.S.C. § 2241 challenging BOP’s refusal to reduce his sentence
upon completion of a drug program.  He tried it once and was denied, but then filed another habeas
petition. In this opinion, the panel was faced with the issue whether such petitions (under 2241, not
2255 or 2254) are subject to the AEDPA provision that second or subsequent petitions can not be
filed unless prior approval is granted by the Court of Appeals.  The panel held that prior approval
is not required, but under the general rules governing abuse of the writ the District Court did not err
in dismissing it. 

United States v. McGee, No. 09-6196 (10th Cir., August 16, 2010) (Published) (Briscoe, Murphy &
Hawkins, Senior Circuit Judge for the Ninth Circuit):  Federal Sentencing Guidelines; Sentence
Modification: 18 U.S.C. § 3582(c)(2) authorizes a court to modify a prison term if the sentencing
range is subsequently lowered by the Sentencing Commission.  The Commission did this for all the
crack cocaine cases which applies to McGee and the other appellants in this case. Although the
amendments to the Guidelines did not lower the range for McGee, he asserted that Booker applies
since section 3582(c)(2) is a re-sentencing.  The panel rejected this contention on the basis that it was
foreclosed by the recent Supreme Court decision in Dillon v. United States, 130 S.Ct. 2683 (2010).

United States v. Hood, No. 09-4156 (10th Cir., August 17, 2010) (Published) (Tymkovich, Seymour
& Holmes): Spoliation:  Hood was convicted by jury of Possession w/Intent to Distribute 50 Grams
or More of Meth and sentenced to Life.  AFFIRMED over Hood’s claim of:  1) destruction of
evidence & chain of custody (the five plastic bags that the drugs were in were destroyed at the lab;
and the drugs were mistakenly given to a K-9 training unit); and 2) his priors should not have been
used to enhance because the Government listed the wrong court and place of prior conviction for one
of his predicate drug offenses (any error was harmless). 

In re: Grand Jury Proceedings, No. 09-2062 (10th Cir., August 18, 2010) (Published but redacted)
(Gorsuch, Ebel & Holmes):  1. Grand Jury (Federal); 2. Privileges (Attorney-Client):  In then-
pending grand jury proceedings investigating false statements on government forms, the grand jury
issued subpoenas for testimony and billing records from Appellant’s two attorneys.  The attorneys
and Appellant moved to quash.  The panel held several things: 1) it had jurisdiction over the order
of the District Court commanding the attorneys to testify, but the order regarding production of
billing records for in camera review was not ripe; 2) there was no jurisdiction over a claim of
prosecutorial misconduct (asking for a pre-indictment remedy) because “We do not have jurisdiction
to decide on interlocutory appeal claims of prosecutorial misconduct before a grand jury”; 3) the nine
questions at issue were not subject to the attorney-client privilege.



In re: Grand Jury Proceedings, No. 09-2209 (10th Cir., August 18, 2010) (Published but redacted)
(Gorsuch, Ebel & Holmes): Grand Jury (Federal):  In a grand jury investigation involving an
allegations of making false statements on government forms, District Court’s order granting, in part,
motion to quash a subpoena for documents on the basis of relevancy is reversed because during the
District Court’s in camera review it used the wrong legal standard.  Note also that the Government
was allowed to extend the time to file notice of appeal. 

United States v. Leyva-Matos, No. 09-2304 (10th Cir., September 21, 2010) (Published): Waiver;
Appeals Waiver:  In this drug prosecution, Leyva-Matos entered a plea agreement where he waived
his right to appeal.  In this appeal, he argued that the District Court considered improperly
information that he had provided to the Government with the understanding that it would not be used
against him.  However, the panel enforced the plea waiver and dismissed the appeal without
addressing the merits.  NOTE: Judge Hartz dissented on the basis that the Government breached its
promise when it disclosed the information at issue.

United States v. Bowling, No. 08-6184 (10th Cir., September 14, 2010) (Published): Jury
Instructions (Federal); Good Faith:  Bank fraud conviction out of the Western District of
Oklahoma AFFIRMED over claims relating to: 1) denial of motion for a judgment of acquittal; 2)
excluding evidence and refusal to instruct the jury regarding defense theory of waiver; 3) refusal to
instruct the jury on his good faith theory; 4) denial of motion to suppress evidence; 5) denial of his
motion for a new trial; 6) the restitution amount; and 7) cumulative error.  The opinion is noteworthy
because the panel had previously reversed the case because the District Court failed to give a
separate good faith instruction.  However, upon the Government’s petition for en banc review, the
en banc Court reversed circuit precedent on this issue, joining the majority of courts that hold a
separate good faith instruction is no longer necessary where a district court properly instructs the jury
on the element of intent, “because a finding of the intent to defraud necessarily implies that there was
no good faith.” 

United States v. Washington, No. 08-3313 (10th Cir., September 30, 2010) (Published) (Tacha,
Seymour & Lucero):  IAC:  IAC winner where “counsel’s failure to understand the basic mechanics
of the sentencing guidelines and, in particular, his failure to advise Mr. Washington regarding the
impact of relevant conduct on his potential sentence prior to meeting with the probation officer,
amounted to constitutionally deficient performance under [Strickland].  We also conclude that Mr.
Washington was prejudiced as a result of the above failures because the facts he conceded at his
presentence interview disqualified him from obtaining a two-level reduction pursuant to the 2007
Crack Cocaine Amendments[.]”  Essentially, after Washington was convicted, trial counsel failed
to attend the pre-sentence interview during which Washington admitted to conduct that resulted in
a more severe sentence.  NOTE:  This is a 2-1 opinion with Judge Tacha dissenting.

Mendoza v. Hatch, No. 09-2145 (10th Cir., October 12, 2010) (Published) (Briscoe, C.J., Holloway
& Melgren, sitting by designation out of the D. Kan.): Guilty Pleas:  Non-capital habeas case where
the panel granted relief on the basis that the plea of no contest was not knowing and voluntary
because his lawyer misrepresented that there was a plea deal for three years.  There was not and
Mendoza was hit with twenty-five. 
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UNITED STATES SUPREME COURT UPDATE
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JAMES L. HANKINS
1

Skilling v. United States, No. 08-1394 (U.S., June 24, 2010): Pre-Trial Publicity; Statutory
Construction (“Honest Services”):  This is the cluster of opinions (four of them spread out over
114 pages) concerning the claims of former Enron executive Jeffrey Skilling.  The bad news is that
his claim of an unfair trial due to pre-trial publicity is denied.  The good news is that his claim
attacking his convictions under the federal “honest services” succeeded.  Concerning the pre-trial
publicity claim, the Court held that Skilling did not establish that a presumption of juror prejudice
arose or that actual bias infected the jury that tried him.  Concerning the “honest services” claim, the
Court found that the federal statute proscribing the fraudulent deprivation of “the intangible right of
honest services” (18 U.S.C. § 1346) was vague, but the Court fixed the problem by limiting
prosecution to schemes involving bribes and kickbacks, neither of which were involved in Skilling’s
case, so he wins on that. NOTE:  Justice Scalia, joined by Justices Thomas and Kennedy, agreed that
Skilling failed to make out a viable claim juror partiality, but disagreed with the majority in limiting
the scope of the “honest services” statute. Instead, this three-judge bloc would simply find the statute
void for vagueness under the Due Process Clause of the Fifth Amendment. Justice Alito concurred
in order to say a few words about the right to a jury trial. Justice Sotomayor, joined by Justices
Stevens and Breyer, concurred in the resolution of the “honest services” claim, but dissented from
the denial of Skilling’s claim that he did not receive a fair trial due to pre-trial publicity.

Black, et al. v. United States, No. 08-876 (U.S., June 24, 2010): Standards of Review:  This case,
like Skilling, also involves the federal “honest services” statute, but in a different context. At trial,
the Government proceeded on alternative theories and wanted special verdict forms that would
reveal the particular theory found by the jury.  The defendants objected to the special verdict forms,
opting instead for an “unelaborated general verdict,” and the Government eventually acquiesced.
On appeal, the Seventh Circuit held that the defendants had forfeited their “honest services” claim
by objecting to the Government’s suggestion of special verdict forms. In this opinion, the Court
disagreed, holding that the jury instructions were erroneous under Skilling and that the defendants
“secured their right to challenge those instructions on appeal” by properly objecting to them.



Magwood v. Patterson, No. 09-158 (U.S., June 24, 2010):  Habeas Corpus; Second/Successive:
This case is about federal habeas corpus proceedings and what constitutes a second or successive
petition under the AEDPA. This is important because a prisoner cannot pursue second/successive
petitions except in very limited circumstances. In this case, Magwood was sentenced to death for
murdering a sheriff. He received sentencing relief in federal habeas that resulted in a new state court
sentencing proceeding which ultimately resulted in another death sentence.  The District Court again
granted the writ with respect to the sentence, but the Eleventh Circuit reversed on the basis that this
new challenge constituted a second petition and was unreviewable because it did not meet the criteria
for such petitions and also that Magwood could have raised the same challenge to his original death
sentence.  In this opinion, the Supreme Court REVERSED and ruled in favor of Magwood, holding
that since Magwood’s second petition for a writ of habeas corpus challenged a new judgment for the
first time, it is not “second or successive” under the AEDPA.

McDonald, et al. v. City of Chicago, No. 08-1521 (U.S., June 28, 2010):  Second Amendment:  The
question here is whether the Second Amendment is applicable to the States via the Due Process
Clause of the Fourteenth Amendment (a question left open in the 2008 opinion of District of
Columbia v. Heller)?  The answer is that it is. It takes the Court four separate opinions and 214 pages
to say this.  The opinion falls along the usually ideological lines with the majority opinion authored
by Justice Alito, joined by Chief Justice Roberts and Justices Scalia, Kennedy, and Thomas, although
Justice Thomas would have used the Privileges or Immunities Clause of the Fourteenth Amendment
rather than the Due Process Clause.  The dissenters were Justices Stevens, Breyer, Ginsburg, and
Sotomayor. Justice Scalia penned a concurrence that is definitely worth a read. In it, he launches a
trenchant critique of the dissent of Justice Stevens.  Justice Scalia’s concurrence is more of an
ideological salvo aimed at the approach used by Justice Stevens and contrasting the two opinions is
instructive. NOTE: The right at issue here is the right to “keep and bear” a handgun inside the home.

Sears v. Upton, No. 09-8854 (U.S., June 29, 2010) (per curiam):  1. Habeas Corpus: Capital
Habeas Cases; Supreme Court cases; and 2. IAC:  Capital case winner on an IAC claim where
trial counsel failed to conduct a reasonable investigation and find mitigation evidence.  The Court
held that the lower courts failed to conduct a proper prejudice inquiry:  “We have never limited the
prejudice inquiry under Strickland to cases in which there was only ‘little or no mitigation evidence’
presented.”  Put another way:  “We certainly have never held that counsel’s effort to present some
mitigation evidence should foreclose an inquiry into whether a facially deficient mitigation
investigation might have prejudiced the defendant.” Strickland requires a “probing and fact-specific
analysis”that the state court failed to undertake.
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OTHER CASES OF NOTE

by
 

JAMES L. HANKINS
1

NOTE:  The cases below are from other jurisdictions, but I have plucked them out
of the ether because they are either a winner for the defense and/or otherwise notable
to practitioners of criminal law.  I hope you can use some of them, but a word of
caution to everyone is to make sure they are still good law, some of them are
controversial in the jurisdiction or might have caught the attention of the Supreme
Court .—Ed.

Childers v. Floyd, No. 08-15590 (11th Cir., June 8, 2010) (Publish): Confrontation/Cross-
Examination: State court convictions in Florida for Money Laundering, Bribery, and Unlawful
Compensation for Official Behavior are vacated as a result of the trial court’s restriction of cross-
examination of the State’s star witness concerning his motives for changing his testimony which
violated the Sixth Amendment. Denial of the writ of habeas corpus is REVERSED. 

United States v. Rollins, No. 09-2293 (7th Cir., June 9, 2010):  Appellate Jurisdiction; Motions to
Reconsider:  This is a quirky procedural case. Rollins was convicted of distributing cocaine,
sentenced to prison, and his conviction was affirmed.  Five months later, he filed a document in the
District Court titled a “Motion for a New Trial Based on Newly Discovered Evidence.”  It was
denied. Rollins then filed a motion to reconsider.  This was also denied on the basis that no rule of
criminal procedure authorizes reconsideration.  Rollins then filed a notice of appeal.  The panel made
some very interesting observations.  First, although the time limits for notice of appeal are
jurisdictional in a civil case, the same is not true in a criminal case.  The time limit is mandatory and
must be enforced when the appellee stands on its rights, but late filing does not affect appellate
jurisdiction. Second, even though they are not mentioned in the rules of criminal procedure, motions
for reconsideration are proper under Supreme Court precedent.  Therefore, the one filed by Rollins
suspended the time to file notice of appeal and his appeal was thus timely.  The panel ultimately
remanded because the District Court should have treated the motion as a section 2255 petition and
given him the option of dismissing it and it did not do so, but the discussion of filing deadlines and
motions to reconsider is interesting. 



United States v. Andino-Ortega, No. 09-40498 (5th Cir., June 8, 2010): Federal Sentencing
Guidelines; Crime of Violence:  Counterintuitive case where a prior conviction for injury to a
minor child (using a weedeater) is not a “crime of violence” for enhancement purposes because it
does not require the use or attempted use of physical force (for example, noted the panel, the crime
can be committed by the intentional act of poisoning in food or drink). 

United States v. Wilson, No. 07-1320-cr (2nd Cir., June 30, 2010): Prosecutorial Misconduct;
Improper Argument:  Whitten was convicted in federal court of murdering two undercover police
detectives who were posing as gun buyers and given the death penalty.  In this opinion, the panel
affirmed the convictions but vacated the death sentence on the basis of two instances of prosecutorial
misconduct that occurred during arguments: 1) that Wilson chose to put the Government to its proof
of guilt rather than just plead guilty (in violation of the Sixth Amendment when failure to plead
guilty is treated as an aggravating circumstance); and 2) that Wilson’s statement of remorse should
be discredited because he failed to testify at trial (in violation of the Fifth Amendment).

Report of the Special Master in State v. Henderson, No. A-8-08 (N.J., June 21, 2010): Eyewitness
ID/Lineups: This is not a judicial decision, but rather the report of a the Special Master in a case out
of New Jersey on the limitations of eyewitness identification evidence.  The Report found serious
flaws and inadequacies in the current standards for eyewitness testimony, drawing heavily on
research and evidence presented by the Innocence Project.  Finding that reliability “is the linchpin
of the inquiry,” the Report advocated: 1) that courts should handle eyewitness identifications in the
same manner they handle physical trace evidence and scientific evidence, by placing at least an
initial burden on the prosecution to produce, at a pre-trial hearing, evidence of the reliability of the
evidence; and 2) that courts “take all available steps to assure that judges and juries are informed of
and guided by the scientific findings” regarding the flaws in such evidence. 

United States v. Bonds, No. 09-10079 (9th Cir., June 11, 2010): Hearsay: Very interesting
interlocutory appeal by the Government in the Barry Bonds case concerning the Government’s
quandary in how to prove that the samples tested by BALCO were really those of Barry Bonds.  Plan
A was to present the testimony of trainer Greg Anderson who would have testified that Bonds
identified the samples as his own before giving them to Anderson. However, Anderson refused to
testify in the case and has been jailed for contempt of court.  Plan B was to offer the testimony of the
BALCO employee to whom Anderson gave the samples to the effect that Anderson told him that the
samples came from Bonds.  The District Court disallowed this as hearsay and ruled the statement
inadmissible; and not only that, since Anderson’s statements were inadmissible, so were the log
sheets on which BALCO recorded the results of the testing under Bonds’ name.  The panel
AFFIRMED both of these rulings in a very lengthy opinion dissecting various parts of the hearsay
rule.  Wow.  The prosecution of Bonds might be in serious trouble.

Hill v. Schofield, No. 08-15444 (11th Cir., June 18, 2010):  Death Penalty; MR: The panel found
that the requirement under Georgia law that a defendant must prove that he is mentally retarded
beyond a reasonable doubt violated Atkins.



Miller v. Stovall, No. 08-2267 (6th Cir., June 22, 2010):  Confrontation/Cross-Examination:
Miller was convicted in state court of second-degree murder and conspiracy when her lover allegedly
pulled the trigger and killed her husband.  The wrinkle in the case is that the lover committed
suicide, but left a note implicating Miller in the crimes.  The District Court held that introduction of
the note violated Miller’s right to Confrontation and in this split-decision, the panel affirmed the
conditional grant of habeas relief. 

White v. Thaler, No. 06-20736 (5th Cir., June 30, 2010):  IAC: White was convicted of murder and
aggravated assault in Harris County, Texas.  The panel held that the order denying White habeas
relief is reversed because trial counsel was ineffective for: 1) questioning White regarding his post-
arrest silence, which allowed the prosecutor to impeach him with his failure to tell the police his
exculpatory version of the events; and 2) failing to file a motion in limine or object to evidence of
the murder victim’s pregnancy. 

United States v. Luck, No. 09-6641 (4th Cir., July 2, 2010): IAC: Drug convictions are reversed
because trial counsel failed to request “an informant instruction” which would have directed the jury
to scrutinize the uncorroborated testimony of the informant more carefully than other witnesses, even
biased witnesses, because of the potential for perjury born out of self-interest.

United States v. Avezov, No. 10-CR-0085-CVE (N.D. Okla., July 29, 2010):  Search and Seizure;
Traffic Stops:  This is a fantastic suppression winner in a traffic stop case where Chief Judge Claire
Eagan ordered the evidence suppressed on the basis that the investigative detention escalated into
an arrest and police needed probable cause to continue the detention.  The traffic stop lasted 70
minutes, 54 minutes of which was spent waiting for the canine unit to arrive.  Chief Judge Eagan
ruled that this was too long, and that Miranda warnings should have been given when police
continued to question Avezov and the driver. 

Lee v. Lampert, No. 09-35276 (9th Cir., July 6, 2010): Habeas Corpus; Statute of
Limitations/Equitable Tolling:  Back before the AEDPA, the Supreme Court created an “actual
innocence” doctrine that would allow a second or successive habeas petitioner to obtain a review of
the merits of his claim. The question here is whether this “actual innocence” exception applies under
the AEDPA to a first petition where it was filed after the one-year limitations period. The Ninth
Circuit held that there is no such exception, siding with the First, Fifth, Seventh, and Eighth Circuits.
This holding leaves the Sixth Circuit as the only circuit that has held that there is such an exception.

United States v. Ciesiolka, No. 09-2787 (7th Cir., July 26, 2010):  Jury Instructions; Deliberate
Ignorance: Odd sting operation involving the usual theme of police posing as an underage girl on
the internet, but the officer used the photo of an adult woman on her profile page and listed the
interests of “Ashley” as beer and Purdue University.  Ciesiolka defended on the ground that he
thought “Ashley” was an adult woman posing as a 13-year-old to play along with his fantasy.  The
case is reversed because the trial court gave an “ostrich instruction” that relieved the Government
of its burden of proving that Ciesiolka believed that “Ashley” was a minor.  The instruction read:

 



You may infer knowledge from a combination of suspicion and indifference to the truth, if
you find that a person had a strong suspicion that things were not as they seemed or that
someone had withheld some important facts, yet shut his eyes for fear of what he would
learn, you may conclude that he acted knowingly, as I have used that word.  You may not
conclude that the Defendant had knowledge if he was merely negligent in not discovering
the truth. 

NOTE:  The panel stated that whether such an instruction is allowed in prosecutions under 18 U.S.C.
§ 2422(b) is a matter of first impression in the Seventh Circuit; and note that this was a 2-1 decision,
so keep an eye out for future en banc treatment.

United States v. Lucido, No. 09-1410 (6th Cir., July 28, 2010): Expungement (Federal):  Interesting
opinion where Lucido was acquitted eighteen years ago on federal money laundering charges and
sought to have his records expunged, specifically he wanted all records of his charges held by the
FBI and the Justice Department expunged, not just the records in the courthouse.  The District Court
denied the request on the merits. In this appeal, the panel split 2-1 and held that the District Court
did not have jurisdiction to order the relief requested.  The panel arrived at this conclusion through
analogizing a Supreme Court case that appeared to have little to do with the issue.  The dissent
argued that a prior panel decision controlled and that the Supreme Court case was inapposite. 

United States v. Gomez, No. 08-3929 (2nd Cir., August 4, 2010): 1. Hearsay; 2. Jury Instructions;
Curative Instructions:  In this case involving a charge of conspiracy to distribute and possess
Ecstasy, the convictions are reversed on the basis of prejudicial hearsay when a police detective
testified that he interviewed a co-conspirator who indicated that Gomez was his supplier.  The
hearsay was not harmless and the court’s limiting instruction was not effective to save the
conviction.

United States v. Marynard, No. 08-3030 (D.C. Cir., August 6, 2010):  Search and Seizure; GPS
Tracking:  Police placed a GPS device on a Jeep which tracked the movements of the accused 24
hours a day for four weeks.  The panel held that this was a search that violated the Fourth
Amendment.

United States v. Maddox, No. 09-30284 (9th Cir., August 12, 2010) (For Publication):  Search and
Seizure; Traffic Stops:  Opinion affirming a suppression order 2-1 where an officer effected a
traffic stop for reckless driving, cuffed the driver and placed him in the back seat of the patrol car,
and then proceeded to search the vehicle (finding drugs and a handgun).  The majority held that this
was an improper search. 

United States v. Green, No. 08-5548-cr (2nd Cir., August 13, 2010): Supervised Release:  The
District Court imposed a condition of supervised release that prohibited Green from associating with
members of criminal street gangs or wearing the colors, tattoos or insignia related to such gangs.
“We conclude that the portion of the condition prohibiting Green from wearing gang colors or
insignia is unconstitutionally vague.” 



United States v. Corsmeier, No. 08-3668 (6th Cir., August 16, 2010): Burks Notice (Federal):
Corsmeier was convicted of bank, wire, and mail fraud. REVERSED because the District Court
admitted 404(b) evidence of her cocaine use which was more prejudicial than probative.  

United States v. Johnson, No. 08-5098 (4th Cir., August 16, 2010) (Published): 1. Experts; 2. Burks
Notice (Federal):  Drug conviction REVERSED on the basis of DEA Agent testimony in
interpreting phone calls and drug lingo as an expert (“Rule 701 forbids the admission of expert
testimony in lay witness clothing”) and improper 404(b) evidence in the form of a prior drug
transaction that was not relevant to the charged drug conspiracy. 

United States v. Withers, No. 05-56795 (9th Cir., August 19, 2010): Jurisdiction; Appellate:
Withers failed to file a timely notice of appeal of the denial of his 2255 motion, but claimed that he
did not receive notice (he did file a notice within the time frame he claimed he received it).  Under
the Federal Rules of Appellate Procedure 4(a)(6), an appellant may move to reopen the time to file
an appeal if the appellant did not receive timely notice of the entry of the order or judgment from
which he appeals. The panel construed the pro se notice of appeal filed by Withers as a motion to
reopen the time to file the notice and that the District Court abused its discretion by denying the
motion based upon the uncontradicted claim that he did not receive the judgment in a timely manner.

United States v. Smith, No. 09-1443 (7th Cir., August 19, 2010): Counsel of Choice:  In a guilty plea
case, denial of the right to counsel of choice results in withdrawal of the plea---even when there is
an appellate waiver per the plea agreement.

Detrich v. Ryan, No. 08-99001 (9th Cir., August 20, 2010):  Habeas Corpus; Capital Habeas
Cases:  Capital habeas case where the sentence is vacated on the basis of IAC in the second stage
(failure to investigate and present substantial mitigating evidence).

United States v. Farias, No. 09-50269 (9th Cir., August 20, 2010): Pro Se Representation:
Conviction on one count of attempted entry after deportation is reversed because he was denied his
right to self-representation. 

Bellizia v. Florida Department of Corrections, No. 09-13838 (11th Cir., August 20, 2010): IAC:  IAC
winner in this habeas case where trial counsel failed to move for a judgment of acquittal where the
State failed to prove that he possessed more than 28-grams of heroin (thus subjecting Bellizia to a
25-year mandatory minimum sentence).  This might have application in Oklahoma trafficking cases.

United States v. Havelock, No. 08-10472 (9th Cir., August 23, 2010): Mailing Threats:  In 2008,
Havelock “had various reasons for being angry with the world” in 2008 and hatched a plan to shoot
and kill a bunch of people during the Super Bowl, after which he would be killed by the police.  He
mailed out a bunch of packets to the media before the date of the big game, and actually loaded his
assault rifle and drove to the site of the game before calling it off and notifying his father who took
him to the police.  He was charged with six counts of mailing threatening communications in
violation of 18 U.S.C. § 876(c).  In this split opinion, the panel reversed on the basis that the statute
requires the communications to be addressed to an individual rather than media corporations.  Look
for more action on this issue either from the en banc court or SCOTUS.



Hurd v. Terhune, No. 08-55162 (9th Cir., August 23, 2010):  Interrogations; Fifth Amendment:
Denial of a writ of habeas corpus in a first degree murder case is reversed where the state court
committed reversible error under Miranda and Doyle by allowing the State to present evidence of
Hurd’s refusal to reenact the shooting of his wife during police interrogation.  NOTE:  The analysis
is complicated because Hurd in fact made voluntary statements about the crime, but refused to
reenact his version. 

United States v. Slaight, No. 10-1443 (7th Cir., September 2, 2010):  Interrogations; Fifth
Amendment:  This might be one of the best Miranda cases of all time, and from the Seventh Circuit
no less with Judge Posner on the panel (let’s face the facts, this case coming out of the Ninth or Sixth
Circuits would have much less punch).  Denial of a suppression motion is reversed in a child porn
case where officers stormed the house with guns drawn, but talked Slaight into going to the police
station to be interviewed in a cramped room.  The panel held that no reasonable person would feel
free to leave and thus Slaight was in custody for Miranda purposes, even though police told him
repeatedly that he was free to leave(!!)  This case is noteworthy because the panel simply disbelieves
the incredible claims of the police officers and in fact stated that the police gave false testimony.
This is a must read. 

United States v. Millis, No. 09-10134 (9th Cir., September 2, 2010):  Statutory Construction;
Lenity:  Humanitarian activists were cited under a section of the CFR for placing “garbage” in a
national park when they placed full water bottles along trails where illegals entered the country.  In
this opinion, the conviction is reversed upon application of the rule of lenity since the term “garbage”
is sufficiently ambiguous. 

Socha v. Pollard, No. 09-1733 (7th Cir., September 3, 2010):  Habeas Corpus; SOL & Equitable
Tolling:  Habeas case where a pro se prisoner in a segregation unit with access to the law library
only a few hours a month filed his habeas petition after the one-year statute of limitations, but in
reliance upon an order from a District Court judge who had granted him an extension.  The case was
assigned to a different judge who dismissed the Petition as time-barred.  In this opinion, the panel
reversed and remanded to the District Court to ascertain whether equitable tolling was available.

United States v. Blitch, No. 08-3511 (7th Cir., September 3, 2010): Jurors:  Drug convictions
reversed when the jury panel expressed concerns for their personal safety and the judge did not
conduct individual voir dire; and also when the jury was polled and one juror expressed that the
verdict was not her personal verdict and the District Court ordered the jury to keep deliberating when
it expressed a desire to leave for the day.

United States v. Johnson, No. 09-5397 (6th Cir., September 8, 2010): Search and Seizure;
Reasonable Suspicion:  Nice suppression case where a 911 caller said that there was a person near
a blue Cadillac in front of her residence at 4:00 a.m.  The totality of the circumstances consisted of
the following facts:  1) Johnson was in a high drug-trafficking area; 2) it was 4:00 a.m.; 3) the
officers were responding to a 911 call; 4) two or three minutes after the 911 call, the officers
observed Johnson twenty to thirty yards from the blue Cadillac referenced in the call and near the
residence from which the call was made; 5) the officers did not notice anyone else in the area; 6)
Johnson did not stop when called to by the officers and instead continued walking toward the white



car; and 7) he was carrying a bag, which he threw into the white car.  The panel concluded that these
circumstances were insufficient to allow an officer reasonably to suspect Johnson of criminal
activity.  NOTE:  This was a 2-1 opinion with Judge Guy dissenting.

United States v. Sliwo, No. 09-1136 (6th Cir., September 8, 2010):  Sufficiency:  Nice winner (albeit
by a 2-1 split opinion) in a drug conspiracy case where the panel held that the evidence was
insufficient to convict, even when it showed that the Defendant was involved in a scheme,
participated in transporting an empty van, and served as a lookout (and for these same reasons his
conviction for aiding and abetting are reversed as well since the Government must show that he had
knowledge of the general scope and nature of the illegal activity). 

Thompson v. Runnel, No. 08-16186 (9th Cir., September 8, 2010) (For Publication):  Interrogations;
Fifth Amendment:  In this habeas case arising out of a murder conviction in California, the denial
of habeas relief is reversed because Thompson’s confession was illegally introduced at trial because
police questioned him without Miranda rights, obtained a confession, and then administered the
Miranda warnings and obtained a second confession. NOTE:  There is a vigorous dissent; and also
an interesting question regarding the AEDPA since Missouri v. Seibert was not decided until after
the state appellate court ruled. The majority did not perceive this as a problem since the government
did not argue the point. 

United States v. Waters, No. 08-30222 (9th Cir., September 15, 2010) (For Publication); 1. Burks
Notice (Federal); 2. Right to Present a Defense; 3. Public Trial 4. Pre-Trial Publicity:  Radical
environmentalists burned down some buildings and Waters was convicted of arson.  Reversed on
the basis that the District Court admitted a folder containing “anarchist literature” without actually
reading it in violation of circuit precedent (since it did not read the contents of the folder, it could
not have weighed properly the impact of the contents under Rule 403).  In addition, although the
District Court allowed the anarchist literature, it disallowed a video produced by Waters that showed
she was committed to peaceful means of protest.  Finally, the panel found error when the District
Court closed the proceedings during the omnibus pre-trial hearing and also in inadequately
ascertaining whether pre-trial publicity prejudiced Waters.

Griffin v. Pierce, No. 09-3138 (7th Cir., September 22, 2010): Habeas Corpus; Capital Habeas
Cases (Other Courts):  Capital habeas case where the panel denied first-stage relief, but granted the
writ as to the death penalty based on second-stage IAC in failing to investigate and present mitigating
evidence. 

United States v. Ruiz-Gaxiola, No. 08-10378 (9th Cir., September 24, 2010) (For Publication):
Insanity & Competency:  Instructive opinion reversing an order allowing the forced administration
of anti-psychotic drugs to a defendant in order to make him competent to stand trial. 

Hodgson v. Warren, No. 09-1488 (6th Cir., September 29, 2010): IAC:  Grant of habeas relief is
affirmed on a claim of ineffective assistance of counsel in this Attempted Murder case where an
eyewitness could have testified that she stood a few feet from Hodgson during the shooting, that she
could see his hands, and that she could confirm that he did not draw a gun.  Trial counsel was aware
of this witness but did not call her as a witness. 



Ayers v. Hudson, No. 08-3310 (6th Cir., October 5, 2010): Interrogations; Sixth Amendment:
Habeas winner on a Sixth Amendment right to counsel claim where the State used a jailhouse
informant to testify regarding incriminating statements made by Ayers when questioned by the
informant. 

United States v. Domenech, No. 08-1220 (6th Cir., October 7, 2010): Search and Seizure;
Warrantless:  Suppression motion granted when police entered motel room without a warrant in
order to stop the occupant from flushing drugs down the commode (the officer could not see through
the frosted glass that this was happening, but believed it to be true). 

Davis v. State, No. AP-74,393 (Tex. Crim. App., September 29, 2010):  Death Penalty; State Cases
(Other):  Oddball case out of Texas where a death row inmate had a religious conversion while in
prison. Unfortunately for his poor trial lawyer, the client’s religious conversion was to Satanism,
which the prosecutor used to great effect during the penalty phase to show future dangerousness.
The Court found no error. 

DEFENDING A FEDERAL CRIMINAL CASE (REVISED) 

The long-awaited 2010 revision to the San Diego FPD's Defending a Federal
Criminal Case(DFCC) is now available.  This three-volume, hard-bound edition is priced
at $239 and was written by Federal Defenders, Assistant Federal Defenders, Criminal
Justice Act Attorneys, and other experienced federal court practitioners from across the
country. 

It covers many of the traditional DFCC topics federal defense lawyers have come
to rely on, from the Bail Reform Act to Prosecutorial Misconduct, from Jury Selection to
Challenging Illegal Searches and Seizures.  This newest edition also has chapters on the
hottest topics in federal defense. 

Chapters new to this edition include: Foreign Law, Federal Sex Offenses,
Common Constitutional Issues that Arise During Trial, International Border-Crossing
Offenses, Mental Health Issues in Federal Criminal Practice, Plea Agreements, the
Federal Bureau of Prisons, and more. 

Order here:  http://www.fdsdi.com/publications.html 
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